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On November '4, 1988, Local 1495, Council 15, AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (the Labor
Board) a complaint alleging that the Town of Manchester (the Town) had
engaged and was engaging in practices prohibited by the Municipal Employee
Relations Act (the Act) in the following manner:

1. The Town of Manchester and the Manchester Police Union
Local #1495,  Council #lS, AFSCME, AFL-CIO have a
Collective Bargaining Agreement in effect from July 1,
1987 - June 30, 1990;

2. The Town and the Union had negotiated wage increases
of seven (7) percent in July 1, 1987, seven (7) percent
increases in July 1, 1988, and six and a half (6 l/2)
percent increases in July 1, 1989 [sic];

3. Prior to the wage settlement above, the Town and the
Manchester Firefighters Union had a wage settlement
with the firefighters with increases of seven (7)
percent increase (sic) as of July 1, 1987, six and a
half (6 l/2) percent increases for July 1, 1988, and
six and a half (6 l/2) for July 1, 1989;



4. After the Police Union had reached a settlement with
greGincreases  than the Firefighters Union, the Town
reopened the Firefighters Contract giving them the
additional .5% wage increase that the Police Union had
received;

5. The Police Union contends the Town of Manchester
violated the MERA Section 7-470[4]  refusing to bargain
collectively in good faith with an employee organization.

After the requisite preliminary steps had been taken, the matter came
before the Board for hearing on January 18, 1990, at which the parties
appeared, were represented by counsel, and were fully heard. Both parties
filed written briefs.

On the basis of the whole record before us, we make the following
findings of fact, conclusions of law, and dismissal of complaint.

FINDINGS OF FACT

1. The Town of Manchester is a munici,pal employer within the meaning
of the Act.

2. Local 1495, Council 15, AFSCME,  AFL-CIO (the Police Union) is an
employee organization within the meaning of the Act and at all times
material has been the exclusive statutory bargaining representative of a
unit of full time, permanent investigatory and uniformed employees of the
Town's Police Department with exclusions not here relevant.

3. Local 1579, IAFF (the Firefighter's Union), AFL-CIO, is an employee
organization within the meaning of the Act and the exclusive statutory
bargaining representative for a unit of all paid uniformed employees of the
Town's Fire Department with exclusions not here relevant.

4. The Town and the Firefighters reached a collective bargaining
agreement on July 17, 1987 for the period of July 1, 1987 to June 30, 1990.
This agreement awarded wage increases of 7%, 6 l/2%, and 6 l/2% effective
July 1 for each of the contract years.

5. This agreement also contained the following relevant provision:

Section 25.1 Firefighters covered by this working Agreement
must live within the Town of Manchester. Up to twenty-
five (25%) of the Firefighters covered by this Agreement
may reside out of Town no more than twelve (12) miles from
the Central Fire Headquarters. A map is attached to this
Agreement showing the twelve (12) mile radius. Any

requests to live outside of Town must be submitted to the
Fire Chief in writing. Approval must be granted by the
Fire Chief prior to any Firefighter residing outside of
the Town of Manchester. His approval will be based solely
on insuring the place of residence is within the twelve
(12) mile radius limit and that no more than twenty-five
percent (25%) of the Firefighters are residing outside of
the Town at that time. The Chief's response shall be in
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writing as to whether the employee meets the provisions of
this Section. This Section of the Contract shall not be
reopened for negotiations at least until negotiations for
the Contract covering the 1988/89  fiscal year. The Town
may require and pay for employees who live out of Town
and have in their possession Plextrons.

_)

6. In January of 1987, the Town, represented by Assistant Town Manager
Steven Werbner and the Police Union represented by Edward Wilson, commenced
negotiations for a successor agreement. Sometime in late October of 1987,
the parties reached a tentative agreement. This tentative agreement
provided for wage increases equal to what the Firefighter's Union had
received.

7. This tentative agreement was rejected by the Union membership based
solely upon the wage offer by the Town.

8. The parties returned to negotiations, but the Town was firm in its
wage offer. Thereafter, the Union, without first requesting mediation or
fact finding , requested the State Board of Mediation and Arbitration to
comunence  binding arbitration proceedings. .

9. The Town then filed an injunction against the State Board of
Mediation and Arbitration, seeking to enforce the binding arbitration
process. Thereafter, the parties entered into mediation and fact finding.

10. Prior to entering fact finding, Wilson approached the Town's
General Manager, Robert Weiss, in an attempt to settle the contract. On
February 19, 1988, Weiss and Wilson reached an agreement of 7, 7, and 6 l/2%
wage increases for each .year of the contract. As part of this agreement,
Martin Luther King Day was designated as a paid holiday. This agreement was
signed on February 23, 1988.

11. On January 21, 1988, the Firefighter's Union requested the Town to
reopen contract negotiations pursuant to Article 25.1 of the collective
bargaining agreement. These negotiations commenced shortly thereafter.

12. During these negotiations, the Union's position was that the
residency requirement should be eliminated. In addition, the Town presented
a proposal that the recently established position of mechanic should be
outside of the bargaining unit and should be allowed to perform some
bargaining unit work. The Union's position was that the mechanic should be
a sworn firefighter.

13. Sometime prior to May 16, 1988, the Town and the Firefighters
reached an agreement on these issues. On May 16, 1988, Werbner wrote the
following memorandum to Fire Union President Robert Martin:

The Fire Union approached the Town with a request to
negotiate Section 25.1 of the collective bargaining
agreement which deals with residency requirements. It
was the Union's position that the intent of the parties
was to renogotiate [sic] this particular section after
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the last collective bargaining session. The Union was
interested in relaxing the residency requirements in both
numbers of individuals eligible to live outside the Town of
Manchester and also the radius limit. In consideration of
this particular issue and the fact that the Town approached
the Union concerning the hiring of a civilian mechanic who
could also assist with alarm work and the ordering of
supplies, the following was agreed to:

1. Amend Section 25.1 to allow for up to fifty percent (50%)
of the Firefighters covered by the Agreement to reside
outside of Town with no more than twenty-five percent
(25%) being allowed to live twelve (12) miles from the
Central Fire Headquarters, but not more than twenty-
four (24) miles. A map will be drawn up showing the
radius limits as agreed to by the parties. Section
25.1 will not be reopened for negotiations until the
50% or the 25% limit concerning individuals who can
live beyond the 12-mile  radius and not more than 24-
mile radius is exhausted.

2. The Union agrees to the hiring of civilian [sic]
mechanic who can assist with alarm responsibilities,
ordering supplies, recharge and inspect fire
extinguishers and repair fire hose. The Union's
agreement concerning this particular position is done
without prejudice toward any claim for light duty work.

3. The parties agree to increase the wage rate for members
of the bargaining unit by one-half (l/2%)  effective
July 1, 1988.

14. The civilian mechanic position which has been characterized as
consideration for the wage increase effective July 1, 1988 was not filled
until September or October of 1989.

15. Fire Chief Rivosa testified as to the City's position during these
negotiations that the Department was given approval to hire a mechanic and
he wanted that person to have additional responsibilities other than a
mechanic's, namely he was going to be in charge of ordering and issuing
supplies and to use him to help the assistant superintendent cover alarms.
He responded that the position be a civilian one because there was a
considerable difference in salary between a civilian and a firefiphter and a
firefighter was covered under the heart and hypertension statute.

' Section 7-433a C.G.S. reads as follows . ..Notwithstanding  any provision of
chapter 568 or any other general statute, charter, special act or ordinance,
for the purpose of the adjudication of claims for the payment of benefits
under the provisions of chapter 568 and the contributory or noncontributory
retirement systems of any municipality or the state, any condition or
impairment of health occurring on duty or off duty, caused by hypertension
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16. On June 6, 1988, the Manchester Board of Directors met to vote on
the agreement reached between the City's negotiators and the Firefighter's
Union. Police Union President Ed Wilson was present at that meeting in an
attempt to persuade the Board that the agreement was illegal because the
agreement granted the same salary increases to the Firefighters that the
Union had previously negotiated.
that evening.

Wilson spoke to seeveral Board members
According to Wilson, James Fogerty, Secretary to the Board,

told him tht "Whatever the Police got, the Firemen would get". Also,
Jeffery Nabb, minority leader,
there is no actual agreement".

told him "there was an understanding, but

17. At the hearing, Robert W. Martin, President of the Firefighter's
Union, testified on cross-examination concerning the reopener, and in
response to the question "Do you recall saying something to the effect that
'I can't believe Steve lived up to the agreement?, responded: "Yes, I said
'He treats me good". I don't remember those exact words, no, but I do
remember that he said that I said that Steve and I had a lot of problems,
and since then we have solved them, and something to the effect of the
agreement, or whatever, and I may have been talking about the agreement that
was the .5 percent.'*

18. There has been a number of instances in the past where the City
agreed to reopen the contract.

19. Public Act 89-263 provides as follows:

. ..Notwithstanding  any provision of the general statutes or
special act or local law, ordinance or charter, no
municipality may require as a condition of employment
with such municipality that an employee whose position is
subject to the terms of a collective bargaining agreement
reached pursuant to sections 7-467 to 7-477, inclusive,
of the general statutes reside in such municipality.

'(con't.)  or heart disease resulting in death or temporary or permanent
total or partial disability to a uniformed member of a paid fire depar&ent
or a regular member of a paid police department who successfully passed a
physical examination on entry into such service , which examination failed to
reveal any evidence of such condition, shall be conclusively presumed to be
a personal injury which arose out of and in the course of his employment,
and which was suffered in the line of duty and within the scope of his
employment, and if passage of such an examination was, at the time of his
employment, required for such employment, no record of such examination
shall be required as evidence in the maintenance of a claim under this
section, or under such contributory or noncontributory retirement systems
and under chapter 568. As used in this section, "municipality" means any
town, city, borough, fire district or other municipal corporation or taxing
district which provides police or fire protection to its inhabitants.
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CONCLUSIONS OF LAS4

1. An oral agreement between an employer and a union which imposes
equality upon another union not party to the agreement inevitably interferes
with, restrains and coerces the latter union in their negotiations with the
employer and constitutes a violation of the Act.

2. In the present case, the Union failed to prove that an oral parity
agreement was made.

DISCUSSION

I.

Before considering the substantive arguments, we must first address a
procedural argument raised by the Town. It argues that, since the Union's
complaint alleges a violation of Section 7-470(a)(4) and not 7-470(a)(l)
(the subsection for which our parity decisions have been based upon), the
complaint should be dismissed for a lack of legal basis. We disagree.

First, we have historically been fairly liberal in regard to our
pleading requirements. Section 7-471-27 of our regulations permits any
party of the Hoard to amend the complaint to conform to the issues actually
litigated. As long as the respondent has received notice of the facts which
form the basis of the complaint and has not been prejudiced by the variation
between the pleading and the proof, we will not dismiss the complaint
because of a procedural defect. Second, this practice conforms to well
established procedures of administrative agencies in general and the
National Labor Relations Hoard in particular. As we stated in Town of
Montville, Decision No. 2587 (1987)

It has long been recognized that the strict rules of pleading
applicable to judicial proceedings are not applicable to
administrative tribunals. See Davis, Administrative Law,
(3rd Ed. 1972) p.196; New Yord Cent. & H.R.R. Co. v.
Interstate Connnerce Commission, 168 F.2d  131, 138-139
(C.C.S.D.N.Y. 1909); NW3 v. Remington Rand, 94 F.2d 862,
873 (2d Cir. 1938); Cella v. U.S., 208 F.2d  783 (7th Cit.
1953). "There is no requirement that a complaint in an
administrative proceding enumerate precisely every event to
which a hearing examiner attaches significance. 'rhe
purpose of the administrative complaint is to give the
responding party notice of the charges against him." L.G.
Halfour  Co. v. F.T.C., 442 F.2d  1, 19 (7th Cir. 1971). In
reviewing decisions of the NLRH,  the federal courts have
stated that the National Labor Relations Act "does not
require the particularity of pleading of an indictment or
information, nor the elements of a cause like a declaration
at law or a bill in equity. All that is requisite in a
valid complaint before the board is that there be a plain
statement of the things claimed to constitute an unfair
labor practice that respondent may be put upon his
defense." National Labor Relations Hoard v. Piqua  Munising
Wood Publishers Ass'n.  v. NLRH,  193 F.2d  782, 800 (7th Cir.
1951).

-6-



In the present case, the counsel for the Town made a similar objection
at the hearing by way of a motion to strike. At the time, counsel for the
Union acknowledged that the complaint should have cited Section 4-470(a)(l)
and not 7-470(a)(4). Thus, the Town was aware from the onset of the hearing
of the legal basis for the Union's complaint. In addition, the factual
basis for the charge remained unchanged. Clearly, the Town had sufficient
information to adequately prepare its defense and cannot in good conscience
claim that it was prejudiced by the Union's failure to cite the proper
subsection of the statute.

II.

In City of New London, Decision No. 1128 (1973), we first defined a
parity clause as one which binds an employer to give additional benefits to
a contracting Union in the event another Union representing a different
bargaining unit negotiates a benefit more favorable that the earlier
contract. There we held that the "mere presence and necessary operation of
such a clause inevitably interferes with, restrains, and coerces..." the
latter Union in future negotiations. We explained our rationale as follows:

What we find to be forbidden is an agreement between one group
(e.g. firemen) and the employer that will impose equai5y
.for-the future upon another group (e.g. policemen) -that has
had no part in making the agreement. We find that the
inevitable tendency of such an agreement is to interfere
with, restrain and coerce the right of the later group to
have untrammeled  bargaining. 'And this affects all the later
negotiations (within the scope of the parity clSiiEe)  even
though it may be hard or impossible to trace by proof the
effect of the parity clause upon any specific terms of the
later contract (just as in the case before us).

New London, supra.

The Union argues that there was an unwritten parity agreement between
the Town and the Firefighter's Union. They contend that the reasons given
by the Town for granting the Fire Union a wage increase are pretextual and
designed to obscure an understanding reached between the Town and the Fire
Union at the time they settled their earlier agreement. While they admit
that the evidence presented is circumstantial, a review of that evidence
should lead us to the conclusion that a verbal under the table parity
agreement was reached.

The Town argues that there was no legally enforceable agreement between
the Town and the Fire Union which bound the Town to &pay the Fire Union the
same wage increase as the Police Union and, even if there was evidence of
such an agreement, the Town's negotiators did not have either actual or
apparent authorifiy to make such an agreement. City of Middletown, Decision
No. 1669 (1978).

2 Contrary to the Town's argument, we do not believe that Middletown, supra,
insulates a municipal employer from liability in all circumstances.
However, we do not reach this question because we dismiss on other grounds.
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The Town's argument seems to be based upon its belief that a written
parity agreement is a necessary prerequisite for a finding of a violation.
This is clearly not the case. In Middletown, supra, we found that the oral
agreement reached between the City's negotiator and the Fire Union was an
illegal parity clause, but found that the clause did not affect the
negotiations with the Police Union and dismissed the complaint. We
recognize, however, that an oral parity agreement is much more difficult to
prove, since the parties who made the agreement have no desire to reveal its
existence. In such cases, direct evidence is rarely available. Therefore,
we will treat cases alleging an oral parity agreement much like cases
alleging discrimination. In other words, where there is no direct evidence
of an illegal parity clause, we will look to see if there exists substantial
circumstantial evidence to show that a verbal parity clause was made and the
complaining party is entitled to the benefit of any inferences that are
reasonable under the circumstances. Connecticut Yankee Catering Co., Inc.,
Decision No. 1601 (1977).

Utilizing this standard, we find our decision in this case to be a
difficult one. There is some evidence which points to an oral agreement.
For example, the language of the clause which formed the basis of the
reopener suggests that the contract would not be reopened before the end of
the 1988-89 fiscal year. Yet the parties reopened the contract sometime in
January of 1987, just six months after the parties finalized the agreement.
The Union has also &pointed  to the testimony of Robert Martin, the
Firefighter Union's President and Police Union President Wilson as further
proof of the nature of this reopened agreement. While we find this evidence
troublesome, on balance, we reject it as insubstantial and hold that the
Union has failed to meet its burden of proof.

First, Article 25.1 of the contract has a patent amibiguity and neither
party presented testimony as to the clause's intention at least as far as
the timing of the reopener and the Union never raised the contract article
either in testimony or in its brief as an indicia of an illegal parity
clause. Second, Martin's testimony explaining his suprise  that Werbner
lived up to the agreement was vague and convoluted and there was no attempt
to clarify his explanation by further questions by counsel. Because of its
lack of clarity, we ultimately disregard Martin's testimony in its entirety,
at least on this issue. Finally, in regard to Wilson's conversation with
the Board of Directors, that testimony was pure hearsay. Although hearsay
is admissible in an administrative hearing, Huck  v. Inland Wetlands &
Watercourses Agency, 203 Conn. 525, 534, 525 A.2d  940 (1987), see Section 7-
471-57 of the regulations of State agencies, it must 'be sufficiently
reliable to satisfy the substantial evidence rule. Madow  v. Muzio, 176 Corm.
374, 382, 407 A.2d 977 (1978). We conclude that Wilson's testimony fails to
meet this test and accordingly, we dismiss.

While we must dismiss this complaint for lack of evidence, in the
future, we will scrutinize closely the circumstances surrounding an alleged
oral parity agreement. A pattern of reopening contracts so closely
following'the completion of a contract between a municipal employer and a
separate bargaining unit , coupled with exact wage provisions, may in itself
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become an indicia of circumstantial evidence. Accordingly, we dismiss.

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the complaint herein be, and the same hereby is,
dismissed.

COJ!NEClJICUI' STATE  BOARD OF LABOR RELATIONS

s/Patricia V. Low
Patricia V. Low, Chairman

s/Susan Meredith
Susan Meredith

s/Craig Shea
Craig Shea

TO:

Steven Werbner, Assistant Manager
Town of Manchester

CERlJIFIED (RRFt)

Town Hall, 41 Center Street
Manchester, Ct. 06040

Susan Nelson, Attorney
Local 1495, Council 15, AFSm,  AFL-CIO
501 Saw Mill Road, P.O. Box 201
West Haven, Ct. 06516-0201

CERTIFIED (RRR)

Robert Weiss, General Manager
- Town of Manchester

Town Hall, 41 Center Street
Manchester, Ct. 06040

Kevin O'Brien, Esq., Town Attorney
Town of Manchester
Town Hall, 41 Center Street
Manchester, Ct. 06040
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