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STATE OF CONNECTICUT
DEPmNT OF LABOR

CONNECTICUT STATE BOARD OF LABOR RELATIONS

WATERBURY POLICE LCCAL
#1237  AND COUNCIL #15,
AFSCME,AFL-CIO

Case No. MPP-11,448

Decision No. 2878

January 18, 1991.

A P P E A R A N C E S :

Ralph E. Wilson, Esq.
Summa & Ryan
for the City

Joseph Lander, Esq.
for the Union

DECISIONANDORDER

On July 6, 1988, the Waterbury Police Union, Local 1237, Council 15,
AFSCME,  AFL-CIO (the Union) filed with the Connecticut State Board of Labor
Relations (the Labor Board) a complaint alleging that the City of Waterbury
(the City) had engaged and was engaging in practices prohibited by Section
7-470 of the Municipal Employee Relations Act (MERA)  by refusing to comply
with a settlement agreement regarding the appointment and/or assignment of
Union members to the Vice and Intelligence Division of the City's Police
Department. On April 14, 1989, the Union filed an amended complaint,
alleging that additional assignments made by the City were also in violation
of the settlement agreement.

After the requisite preliminary steps had been taken, the matter came
before the Labor Board for a hearing on November 13, 1989, at which the
parties appeared, were represented by counsel, and were fully heard. Both
parties filed written briefs.



On the basis of the whole record before us, we make the following
findings of fact , conclusions of law and order.

FINDINGS OF FACT

1. The City of Waterbury is a municipal employer within the meaning of
the Act.

2. The Union is an employee organization within the meaning of the Act
and at all times relevant to this case has been the exclusive bargaining
representative for a unit of uniformed and investigatory employees of the
City's Police Department with certain exclusions not here relevant.

3. On or about June 18, 1986, the City's Civil Service Commission
voted that future appointments to the position of Detective within the
Police Department would be made on the basis of a competitive exam. (Exh.8)
On June 20, 1986, the Civil Service Commission notified Acting
Superintendent of Police Joseph Posa, the Board of Police Commissioners, and
Union President Robert Dandeneau of the June 18th determination. (Exh.9)

4. On November 19, 1986 and November 26, 1986, the Union filed
complaints against the City alleging that the City had violated the Act in
the manner in which it had made temporary assignments to the Vice and
Intelligence Divisions. (Exhs.4&5)

5. On January 15, 1987, an informal conference concerning these
complaints was conducted by Manfred  Muenz , an Assistant Agent of the Labor
Board. In attendance at this conference was John Phelan, Attorney for the
City, and Walter Stawski and Arthur Baker for the Union. (Tr.21) At this
conference, a tentative settlement agreement was reached subject to the
approval of the newly appointed Superintendent of Police, William Lamb.

6. On February 4, 1987, City Attorney Phelan wrote to Muenz, agreeing
to the settlement proposed on January 15, 1987. A copy of this agreement
was sent to Superintendent Lamb, Walter Stawski and Arthur Baker for the
Union, and to the City's Personnel Director, Edmund Jayaraj. This agreement
is set out in full below:

The Union will withdraw the Complaints on the condition that
the City implements the following:

(a) If the three temporary Detective "slots" in the Vice and
Intelligence Division are to be filled by Detectives who
will be appointed on a permanent basis, then the City will
appoint, in a timely fashion, the top three candidates
from the detective examination list and will displace the
incumbent temporary occupants ot [sic] the three Detective
"slots" if none of the incumbents is among the top three
on the list. [It is the understanding of the undersigned
that the oral portion of the Civil Service examination for
detective (Plainclothesman) will be graded on the basis of
a definite mark or grade to be awarded to the candidates
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who pass the written examination. Thus there will be a
ranking of successful candidates for the eligibility
list. It is our further understanding that if there is a
written portion of the examination that it may be graded
on a "pass-fail" basis; if there is to be a written
portion, it will be administered prior to the oral
portion.]

(b) If none or only one or only two of the "temporary"
detective slots are to be made permanent, and if the City
wishes to continue the temporary detective assignments,
then it shall do so by making temporary appointments from
the said detective (plainclothesman) eligibility list.

(Exh. 3)

a. On October 21, 1987, the City announced an examination for the
position of Detective. On December 2, 1987, an eligibility list for the
position was established.

9. On February 24, 1988, Francis M. Donnarumma, Corporation Counsel
for the City , in response to a question posed by the Board of Police
Commissioners, advised that the Superintendent of Police is not obliged to
make assignments of officers as detectives from the eligibility list
established by the Civil Service Commission. Donnarumma reasoned that the
Superintendent was not promoting an officer, but merely changing the
officer's duties from patrol to plainclothes. He further stated that the
contract between the Police Union and the City defines a promotional
position as "a classification in the Police Department in a salary range
above that of Plainclothesman" and therefore the Civil Service Rules [which
define promotions as assignments of employees from one class to another
which has a higher maximum rate of pay] are superseded by the contract by
virtue of Section 7-474(f) of the Act.

10. On February 25, 1988, the Personnel Director, Edmund Jayaraj, sent
a memo to Superintendent Lamb stating that "Nothwithstanding  Attorney
Donnarumma's opinion, Detectives and Patrolman [sic] are two different
classifications and per the Civil Service Rules and Regulations (which
supersede Union Contracts in matters appropriate to Civil Service) must be
filled by appointment from an eligibility list." (Exh. 12)

11. Also on February 25, 1988, Jayaraj sent a letter to Dommarumma,
detailing his reasoning and stated that "the powers of the Civil Service
Commission guaranteed in Section 7-474(g) cannot be taken away through the
simple mechanism of inserting a contrary definition of the term "promotion"
in the Union Contract." (Exh. 13)

12. Thereafter, the City's Civil Service Commission filed suit against
the City regarding the validity of the detective eligibility list.
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13. On June 6, 1988, the Police Department reassigned Detective Edward
Stephens from the Criminal Investigation Bureau to the Vice and Intelligence
Division. (Exh.  6) Stephens had placed number 40 on the Detective
eligibility list. (Exh. 10)

14. On April 3, 1989, the Police Department reassigned Detectives
James Egan and Francis Dabbo from Criminal Investigation Bureau to Vice and
Intelligence. (Exh. 7) Egan and Dabbo placed 16th and 18th, respectively on
the Detective eligibility list. (Exh. 10)

15. Superintendent Lamb testified that the above referenced re-
assignments in Paragraph 14 and 15 were permanent. He also testified that
he did not follow the Detective Eligibility List in making these assignments
to the Vice and Intelligence Division , rather, he appointed these three
positions in accordance with a federal court order.

16. This federal court order, which the Board agreed to take
administrative notice of, is referenced as Cicero Booker et al v. Waterbury
Police Department, et.al., Civil Action No. N-84-257, (U.S.D.Ct.,  Dist.Ct.,
1985). This court order provides in pertinent part:

I. Definitions

3. "Special Assignments" are defined to include the following twenty-
seven categories and any updated special assignments as provided
in paragraph II 1.:

a.
b.

::
e.
f.
g*
h.
1.

it
1.
m.

Communications/radio room n. Strike Force
Dog warden o. Arson Investigator
Police booking desk P* Extra Duty Officer
City Welfare liaison 90 Training Division
Community Relations r. Tag Division
Patrol Division Office S . Superior Court liason officer
Records Division t. Corporation Counsel investigator
Property and Evidence room u. Crime Stop
Paint and Sign Division v. Police Athletic League
Identification & Fingerprint w. Meter Division
Quartermaster x. Planning and Research Division
Polygraph operator Y* C.A.P.
Youth Squad 2. Victim Services

AA. Vice and Intelligence

xxx

II. Assignment

xxx

l.c. Beginning January 15, 1986 and thereafter, the City of
Waterbury, without displacing any police officer
presently holding a special assignment, shall make every
reasonable effort to maintain the percentage of minorities
in those special assignments mentioned in this Order at
not less than the percentage of minorities among all sworn
members of the Department. In the event that there shall
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be a dispute between the parties as to the City of Waterbury's
good faith efforts to comply with this paragraph, then the
dispute shall be referred to the Court for resolution.

2. Defendants shall maintain a system pursuant to which
sworn personnel shall have equal access to each special,
temporary or emergency assignment, including but not
limited to those listed in paragraph II.l.a., regardless of
race or national origin.

3. As of the date of the approval of this Order, no special
assignments shall be filled until notice is issued to all
sworn personnel of the Department:

a. Notification of a vacancy shall be published in the
Waterbury Police Department Daily Bulletin for three (3)
consecutive days and written notice shall be posted on the
bulletin board located in the "prep room" of the Department
headquarters.

b. Each notice shall contain a brief listing of
qualifications, including any time-in-grade or training
requirements.

c. Any swOrn  personnel interested in applying for any such
special assignment shall file a written application with
the Waterbury Superintendent of Police, or his designee, on
forms to be provided by the Waterbury Police Department.
The application shall be filed no later than the deadline
stated in the notice in the Daily Bulletin, and notice
posted in the "prep room" , which deadline shall not be less
than two (2) days after the third day of publication.

4. At all times, the Waterbury Superintendent of Police
shall have the power and discretion to make temporary
and/or emergency appointments to any special assignment.
The temporary and/or emergency appointments, including, but
not limited to, special assignments vacant due to vacation,
sick leave or injury leave , shall be made without reference
to the procedures outlined in this agreement, provided such
assignment shall not be unreasonable in time under the
circumstance and in no event will have the effect of
frustrating the provisions of this agreement.

xxx

17. Section 7-474(f) of the Act provides in relevant part:

Where there is a conflict between any agreement reached by
a municipal employer and an employee organization and
approved in accordance with the provisions of sections 7-
467 to 7-477, inclusive, on matters appropriate to
collective bargaining, as defined in said sections, and any
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charter, special act, ordinance, rules or regulations
adopted by the municipal employer or its agents such as a
personnel board or civil service consnission, or any
general statute directly regulating the hours of work of
policemen or firemen , or any general statute providing
for the method or manner of covering or removing
employees from coverage under the Connecticut municipal
employees ' retirement system or under the policemen or
firemen survivors' benefit fund, the terms of such
agreement shall prevail; provided, if participation of
any employees in said system or said fund is effected by
such agreement, the effective date of participation in
said system or said fund , notwithstanding any contrary
provision in such agreement , shall be the first day of
the third month following the month in which a certified
copy of such agreement is received by the retirement
commission, or such later date as may be specified in the
agreement.

18. Section 7-474(g) of the Act provides in relevant part:

Nothing herein shall diminish the authority and power of
any municipal civil service commission, personnel board,
personnel agency or its agents established by statute,
charter or special act to conduct and grade merit
examinations and to rate candidates in the order of
their relative excellence from which appointments or
promotions may be made to positions in the competitive
division of the classified service of the municipal
employer served by such civil service commission or
personnel board. The conduct and the grading of merit
examinations, the rating of candidates and the
establishment of lists from such examinations and the
initial appointments from such lists and any provision
of any municipal charter concerning political activity
of municipal employees shall not be subject to
collective bargaining, provided once the procedures for
the promotional process have been established by the
municipality , any changes to the process proposed by the
municipality concerning the following issues shall be
subject to collective bargaining: (1)'The necessary
qualifications for taking a promotional examination; (2)
the relative weight to be attached to each method of
examination; and (3) the use and determination of
monitors for written, oral and performance
examinations. In no event shall the content of any
promotional examination be subject to collective
bargaining.

-6-



CONCLUSIONS OF LAW

1. The refusal and failure to comply with a negotiated settlement of a
prohibited practice case constitutes a violation of Section 7-470(a)4  of the,
Act and a prohibited practice.

2. The City's actions of appointing Officer Stephens on June 6, 1988,
and Officers Egan & Dabbo on April 3, 1989, constituted a refusal and
failure to comply with the negotiated settlement of prohibited practice Case
Nos. MPP-10,294 and MPP-10,316

DISCUSSION

It is well established that the refusal and failure of a party to
comply with a negotiated settlement of a prohibited practice complaint
constitutes a violation of Section 7-470(a)(4) of the Act. City of
Bridgeport, Decision No. 2075-A (1982); City of Hartford, Decision No. 2175
(1983); Town of Rocky Hill, Decision No. 2404 (1985); City of New Haven,
Decision No. 2409 (1985).

The dispute in the present case is concerned with the meaning and
intent of the settlement agreement reached on February 4, 1987. The City
contends that this agreement covers temporary appointments to the Vice and
Intelligence Division only and since there have been no temporary
appointments from the date of the agreement there has been no violation.
The Union however argues that the agreement outlines two different
approaches in filling these slots in Vice and Intelligence, which at the
time of the agreement were temporary appointments. In resolving these
conflicts, we first look to the language of the settlement agreement itself:

(1) The Union will withdraw the Complaints on the condition that the
City implements the following:

(a) If the three temporary Detective "slots" in the Vice and
Intelligence Division are to be filled by Detectives who
will be appointed on a permanent basis, then the City will
appoint, in a timely fashion, the top three candidates from
the detective examination list and will displace the
incumbent temporary occupants ot [sic] the three Detective
"slots" if none of the incumbents is among the top three on
the list. [It is the understanding of the undersigned that
the oral portion of the Civil Service examination for
detective (Plainclothesman) will be graded on the basis of
a definite mark or grade to be awarded to the candidates
who pass the written examination. Thus there will be a
ranking of successful candidates for the eligibility list.
It is our further understanding that if there is a written
portion of the examination that it may be graded on a
"pass-fail" basis: if there is to be a written portion, it
will be administered prior to the oral portion.1
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(b) If none or only one or only two of the "temporary" detective
slots are to be made permanent, and if the City wishes to continue
the temporary detective assignments, then it shall do so by making
temporary appointments from the said detective (plainclothesman)
eligibility list.

It is a well established rule of contract construction that if the
language of an agreement is clear and unambiguous, it will not be given a
meaning other than what is expressed. Elkouri and Elkouri, How Arbitration
Works, 303 (3rd Ed 1979). Section l(a) of this agreement, as the Union
correctly points out , is concerned with how the City would fill these slots
(which at the time were temporary) if they decided to make them permanent.
In that situation, the City was required to appoint the top three candidates
from the detective examination list in a timely fashion. Section l(b) is
concerned with how the City would fill these slots if the City wished to
continue one or more of the slots temporarily. In that situation, the City
was obligated to. fill the temporary assignments from the detective
(plainclothesman) eligibility list. However, the City was not required to
fill these temporary slots with one of the top three eligible candidates.

However, it is sometimes stated that terms which appear clear may be
modified by its context. Doe v. Institute of Living, 175 Conn. 49, 57
(1978). In this regard, the City argues that the surrounding circumstances
in this case support its interpretation of the agreement. These
circumstances are as follows: (1) the original complaints that precipitated
the agreement were concerned only with temporary appointments. Therefore,
the agreement could only be concerned with temporary appointments; (2) it is
highly unlikely that the City, represented by competent legal counsel, would
give up rights the Union never challenged; (3) the agreement as interpreted
by the Union violates the Booker Court order dated November 25, 1985; (4) in
order to be appointed to a permanent position in the Vice and Intelligence
Division, one first had to be a detective. We take up these arguments in
the order presented.

I.

The original complaint which precipitated in this settlement agreement
alleged that the temporary assignments in the Vice and Intelligence Division
were a unilateral change in the practice of making these assignments. We
have no evidence before us as to what the practice was, but the only person
who testified that was present at the settlement discussions was Union
officer Walter Stawski. He testified that the agreement contemplated both
temporary and permanent assignments to Vice and Intelligence Division. On
the other hand, the City presented no witness who was present at these
discussions and Officer Stawski's testimony went unrebutted. In fact, we
note that the drafter of the agreement, John Phelan, was not called to
testify. Phelan, who by virtue of the fact that he was present at the
settlement discussions and actually drafted the agreement, muld  naturally
have been produced by the City to testify. Thus, we infer under the rule of
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Secondino v. New Haven Gas Co., 147 Conri. 672, 675 (1960), that the City's
failure to call Phelan was due to the fact that Phelan's  testimony would
have been unfavorable to the City's position. Clearly, then, the-fact that
the original complaints may have been concerned with temporary appointments
does not alter our perception of the settlement language.

II.

The City next argues that it was represented by competent legal counsel
at the time this agreement was negotiated and therefore, it is highly
unlikely that the employer would reach a settlement giving up rights that
the Union had not even challenged.

Given our experience with Attorney Phelan, we have no doubt that the
City was competently represented. But the City's argument assumes facts not
in evidence and is premised on the belief that the Union's complaint had
little or no merit. Moreover, it misconstrues the policies of the Act which
encourage the voluntary resolution of disputes.

We have no evidence as to the merits of the Union's complaint, nor do
we believe it to be relevant. One of the underlying policies of our
collective bargaining statutes is to encourage voluntary resolution of labor
management disputes. Voluntary agreements reached between the parties to
resolve prohibited practice complaints are valid and enforceable. And in
such cases, our role is to examine the agreement and determine whether the
City has fulfilled its obligation required by the agreement and not to
review the merits of the settlement itself. See City of Waterbury, Decision
No. 2195 (1983). In the present case, the language is clear and the City
has failed to fulfill its obligations.

III.

Turning next to the argument that the Union's interpretation violates
the Booker court order, we note that the City offered no evidence as to how
the settlement agreement as interpreted by the Union conflicts with the
Hooker court order and a reading of the order itself fails to reveal any
such conflict. There are several sections which have some relationship to
permanent assignments and temporary assignments; they are Sections II 1 c,
and II 3 a, b, and c. Section 1 c requires the City to make reasonable
efforts to maintain minority representation in special assignments; however,
there is no requirement that the City must appoint a designated number of
minorities to special assignments. Section II 3 a, b, and c only require
that certain notice procedures are met before filling a special assignment.
Therefore, in regard to permanent assignments, the Booker court order does
not modify or conflict with the settlement agreement. In regard to
temporary assignments, Section II 4 grants the Superintendent unlimited
discretion to make temporary assignments to Vice and Intelligence. Thus,
that section has no bearing on Section (b) of the settlement agreement.
Additionally, there is no language in any part of the order which obligates
the City to ignore established Civil Service procedures. Thus, it is clear
to us that whether or not the City complied with the procedures outlined in
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the Booker court order, those procedures do not in any way conflict with
either the settlement agreement or the procedures which underlie the Civil
Service system.

IV.

The City's final argument is that in making the agreement, both parties
knew that in order to be appointed to a permanent position in the Vice and
Intelligence Division , one first had to be a detective. Thus, an individual
on the detective eligibility test could not be appointed to a permanent
position with Vice and Intelligence, but only appointed into the Detective
Bureau.

There are several problems with this argument. First, this argument,
like the rest of the City's defense, ignores the clear and unambiguous
language of the agreement. It is a well established rule of contract
construction that all language of an agreement should be given meaning. How
Arbitration Works, supra, 307. The settlement agreement specifically states
that if the City chases  to fill the temporary slots on a permanent basis,
the City will appoint the top three candidates from the detective list. The
use of the phrase "top three candidates" conveys the clear impression that
any officers who are appointed to Vice and Intelligence on a permanent
basis, are not yet detectives and are to be promoted to that position.
Moreover, the parties contemplated that an examination would be conducted in
the near future as the next two sentences of the paragraph indicate:

It is the understanding of the undersigned that the oral
portion of the Civil Service Examination for detective
(Plainclothesman) will be graded on the basis of a
definite mark or grade to be awarded to the candidates
who pass the written examination. Thus, there will be
a ranking of successful candidates for the eligibility
list.

The City's argument totally ignores this language and renders the
entire first paragraph a nullity. It is incomprehensible to us that the
City and the Union would include language in an agreement which has no
meaning.

Second, although Superintendent Lamb testified to this procedure, there
was no language offered either in the form of a Civil Service rule,
collective bargaining provision , or in the Booker court order itself, which
supports his testimony. If the City is suggesting that the settlement
agreement cannot be given its fully intended effect because it conflicts
with some vague and undocumented policy of assigning only detectives to the
Vice and Intelligence Division, it has no merit. Moreover, this conclusion
is no less true if the City presented clear and convincing evidence of this
practice. There is nothing illegal about the City agreeing to change a
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practice with the Union by a settlement agreement. Section 7-474f C.G.S.
states:

. ..Where there is a conflict between any agreement reached
by a municipal employer and an employee organization and
approved in accordance with the provisions of sections 7-
467 to 7-477, inclusive, on matters appropriate to
collective bargaining , as defined in said sections, and
any charter , special act, ordinance, rules or regulations
adopted by the municipal employer or its agents such as a
personnel board or civil service commission...benefit
fund, the terms of such agreement shall prevail;
provided...

In summary, the settlement agreement is clear and unamibiguous and the
City's failure to abide by it constitutes a violation of the Act.

REMEDY

Since the City has refused to assign detectives to the Vice and
Intelligence Division in accordance with the settlement agreement, the
remedy must include an order to appoint them in accordance with the
provisions of that agreement and to pay them whatever salary differentials
they would have earned had they been originally appointed to these
positions.

The Union also requests that we order the City to reimburse the Union
for the costs and fees incurred by the Union in the processing of their
complaint. In Killingly Board of Education! Decision No. 2118 (1982), we
observed that our broad remedial powers authorizes such awards where a
respondent presents a wholly frivolous defense raising no reasonably
debatable issue. See also Mahalia Jackson Day Care Center, Decision No.
2137 (1982); State of Connecticut, Decision No. 2240 (1983); City of
Milford, Decision No. 2465 (1986). The defenses raised by the City on the
record before us are wholly frivolous and raise no debatable issue. We
should therefore include in our order that the City make the Union whole for
their expenses incurred in the investigation, preparation, presentation and
conduct of this case.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the City of Waterbury:

I. Cease and desist in its failure to comply with the settlement
agreement regarding the appointment and/or assignment of Union members to
the Vice and Intelligence Division of the Waterbury Police Department;
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11. Take the following affirmative action which the Board finds will
effectuate the purposes of the Act:

(a) Appoint detectives to the Vice and Intelligence Division
in accordance with the procedures set forth in the
settlement agreement reached between the parties;

(b) Make whole those detectives who should have been
appointed to the Vice and Intelligence Division in
accordance with the provisions of the settlement agreement
retroactive to the date of the City's violation;

(c) Pay to the Union their costs and expenses incurred in
the investigation, preparation, presentation and conduct
of this case, including the following costs and expenses
incurred in these proceedings: reasonable counsel fees,
salaries, witness fees, transcript costs, travel expenses
and other reasonable costs and expenses to be determined
in a compliance.hearing  on damages before this Board in
the event the parties are unable to mutually agree upon
the amount in question within thirty (30) days of receipt
of this Decision and Order:

(d) Post immediately in a conspicuous place where members
of the bargaining unit customarily assemble, and leave
posted for a period of sixty (60) days from the date of
posting, a copy of this Decision and Order in its
entirety;

(e) Notify the Connecticut State Board of Labor Relations
at its office in the Labor Department, 200 Folly Brook
Blvd., Wethersfield, Ct., within thirty (30) days of the
receipt of this Decision and Order, of the steps taken by
the City of Waterbury to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Patricia V. Low
Patricia V. Low, Chairman

s/Craig  Shea
Craig Shea

s/Susan R. Meredith
Susan R. Meredith
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TO:

Joseph J. Santopietro, Mayor
City of Waterbury
City Hall Annex
236 Grand Street
Waterbury, Ct. 06702

Ralph Wilson, Esq.
Summa&Ryan
19-21 Holmes Avenue
Waterbury, Ct. 06702

Joseph Lander, Esq.
Council 15, AFSCME
501 Saw Mill Road
P.O. Box 201
West Haven, Ct. 06516-0201

CERTIFIED (RRR)

CERTIFIED (RRR)
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