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On April 5, 1989, Local 681, Council 4, AFSCME, AFL-CIO (the Union)
filed a complaint with the Connecticut State Board of Labor Relations (the
Labor Board) alleging that the City of West Haven (the City) had engaged and
was engaging in practices prohibited by the Municipal Employee Relations Act
(the Act). The Union charged that the City had "unilaterally and without
negotiating with the Union over the impact of such action instituted a dress
code for the members of Local 681 who are assigned to the Police
Department.'*

After the requisite preliminary administrative steps had been taken,
the parties appeared before the Labor Board for a hearing on November 21,
1989, at which the parties appeared and were represented by counsel. Full
opportunity was provided to present evidence, examine and cross-examine
witnesses and make argument. The parties filed post-hearing briefs, the
last of which was received on January 8, 1990.

On the basis of the entire record before us, we make the following
findings of fact, conclusions of law, and order.



FINDINGS OF FACT

1. The City is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the
Act, and represents a unit composed of blue collar and clerical employees of
the City.

3. The unit represented by the Union includes sixteen civilian
employees of the Police Department, who hold such positions as computer
operator and dispatcher. (Tr.p.6,15,26)

4. Civilian employees wore uniforms before 1980, when the practice was
discontinued. Since that time, they have not received any clothing
allowance. (Tr.p.8,16)

5. There is no written dress code for civilian employees, either as
part of the collective bargaining agreement, or as a written policy.
(Tr.p.S,ll-12,34)

6. Of the employees who were called to testify, none established that
a formal dress code existed for civilian employees.

7. Before February,
night or

1989, employees wore jeans on occasion to work at
on weekends.

1
On January 9, 1989, a new Police Chief, Harry Carroll, began work.

(Tr.p822

9.
assigned

Also in January, 1989, a new shift commander, Inspector Musco, was
to the 12 midnight to 8:00 A.M. shift.

10. Musco inquired during a staff meeting about whether civilian
employees were permitted to wear jeans to work. (Tr.p.36,39,42)

jeans?;  work. (Tr.p.37)
Chief Carroll determined that civilian employees could not wear

12. As a result of the Chief's decision, two employees were
disciplined for wearing jeans. (Tr.p.41)

13. The Union President went to the Police Chief and protested the
discipline of employees for wearing jeans. He informed the Chief that there
was no dress code for members of Local 681. The Chief responded that there
was a dress code for the civilian employees of the Police Department.
(Tr.p.19,20)

14. No further discussions or negotiations were held and the Union
filed its complaint shortly thereafter. (Tr.p.19,20)
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15. The current training officer for the Police Department testified
that he has trained three or four civilians and has instructed them to wear
"appropriate business attire."

CONCLUSIONS OF LAW

1. An employer's unilateral change in a major term or condition of
employment which involves a mandatory subject of bargaining will constitute
a refusal to bargain and a prohibited practice under the Act unless the
employer proves an appropriate defense.

2. The institution of a dress code concerns a condition of employment
and therefore is a mandatory subject of bargaining under the Act.

3. In a complaint charging an illegal unilateral change, it is the
complainant's burden to prove the existence of a past practice from which
the employer has departed.

4. Where an informal practice has developed concerning a working
condition over a substantial period of time, that is clearly identifiable, a
managerial decision ending such practice will constitute a unilateral
change.

5. The decision of the Chief of Police to discontinue the practice of
permitting evening and weekend employees to wear jeans during working hours,
without bargaining, constituted a unilateral change and a prohibited
practice.

6. Where discipline is imposed by an employer as a result of having
made a unilateral change in a major term or condition of employment,
concerning a mandatory subject of bargaining, the policies of the Act are
best served by rescinding the discipline and making the employees whole.

DISCUSSION

The complaint in this case alleges that the City has instituted dress
code  restrictions for bargaining unit members which constitute a unilateral
change in working conditions and require bargaining before implementation.
The City argues that these dress code restrictions have been in existence
for many years.

The parties do not dispute that dress codes are a mandatory subject of
bargaining, City of Bristol, Decision No. 2429 (1985); Enfield  Board of
Education, Decision No. 1609 (1978). The dispute, rather, is over the
factual question of whether a dress code was in existance or was newly
imposed in early 1989. Since the collective bargaining agreement between
the parties is silent on the issue, and there is no written &policy  in
existance, we must examine the practice concerning dress during the history
of the parties' relationship.

For its prima facie case, the Union's evidence refutes the City's claim
that a dress code  has been in existence for civilian employees. The
employees and Union officials who testified all agreed that there had never
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been any written policy about dress. In addition, they were never told
there was a dress code, and no one had ever been disciplined for failure to
comply with a dress code before February, 1989. Two employees testified
that they had worn jeans to work on occasion, on nights and weekends.

There seems to be substantial conformity of dress during the weekday
hours of 8:00 A.M. to 4:00 P.M., and we conclude that the present dispute
does not encompass the attire which employees have worn during these times.
It is apparent that the parties have informally reached an understanding
regarding mutually acceptable business attire during the day and we focus
our attention upon the past practice at other times. On nights and weekends
civilian employees were not restricted by any formal dress code prior to
February, 1989. At these times, the pattern of past practice was that
employees occasionally wore jeans and were not disciplined or told not to
wear them.

The City takes the position that the civilian employees have been held
to a standard which is described as "appropriate business attire" for many
years. Sergeant Bradley, the current training officer, testified that he
trains civilian employees. As a part of their training, he instructs the
civilians that they,are  expected to wear appropriate business attire. He
learned of this requirement not from any written policy but from discussions
with the former Chief. Sergeant Bradley was asked what he meant by
appropriate business attire and he specified it as "Dress slacks for women,
a skirt. ..For a male, a shirt. A tie would be preferred.. It wasn't
necessary, sports jacket, sweater."

However, Sergeant Bradley only trained three or four of the civilian
employees. Even if his instruction were sufficient to establish a policy
for those people, his instructions were not given to most of the civilian
employees.

Sergeant Bradley could not remember whether he had ever seen a civilian
employee wearing jeans. Another City witness, Assistant Chief Burns,
testified that he had observed civilian employees "basically dressed in
business attire" for the last twenty-six years and did not recall ever
seeing an employee in jeans. However, he also testif.ied that his normal
work schedule is 8:00 A.M. to 4:00 P.M., Monday through Friday, and the
Union testimony established that jeans had been worn primarily on nights and
weekends.

Inspector Musco testified similarly, that he had never noticed
employees in jeans until one of his sergeants mentioned it and.asked whether
jeans were allowed. Inspector Musco took this question to a staff meeting
where he requested clarification of the question "Do we have a dress code?"
This question indicates that there was certainly not a well-known or
documented dress code policy.

The.Police  Chief, who informed Lieutenant Musco that there was a dress
code which prohibited jeans, had only become Chief about a month before. He
based his information on the fact that the training program includes
instruction to wear proper business attire. As seen above, only three or
four of the civilian employees had been trained by the training officer who
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provided that information.

Under these circumstances, the City was obligated to negotiate with the
Union if it wished to impose a dress code on members of the bargaining
unit. To initiate a dress code without negotiations violates the Act. In
addition, the discipline which was imposed for violations of the
unilaterally imposed dress code  must be rescinded and the employees made
whole, Town of Cheshire, Decision No. 2447 (1985).

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Rmployee  Relations Act, it is
hereby

ORDERED,  that the City of West Haven shall:

I. Cease and desist from enforcing any dress code restrictions during
nights and weekends unless and until either (1) such dress code shall have
been negotiated with the Union, or (2) there has been final impasse in such
negotiations;

II. Take the following affirmative action which the Labor Board finds
will effectuate the policies of the Act;

Upon request by the Union, bargain with it concerning a dress
code, including standards which the City may wish to establish
for business attire during nights and weekends, and any
discipline associated with the violation thereof,

Rescind the discipline imposed upon two bargaining unit members
for violation of the dress code;

Post immediately and leave posted for a period of sixty (60)
consecutive days from the date of posting, in a conspicuous
place where the employees customarily assemble, a copy of this
Decision and Order in its entirety; and

Notify the Connecticut State Board of Labor Relations at its
office at 200 Folly Brook Boulevard, Wethersfield, Connecticut,
within thirty (30) days of the receipt of this Decision and
Order of the steps taken by the City of West Haven to comply
therewith.

CONNHCTICUT STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low, Chairman

s/Craig Shea
Craig Shea

s/Susan R. Meredith
Susan R. Meredith
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TO:

Barbara J. Collins, Attorney
Law Offices of Gagne & Collins
207 Washington Street
Hartford, Ct. 06106

Henry C. Szadkowski, Esq.
Assistant Corporation Counsel
City of West Haven
City Hall, 355 Main Street
West Haven, Ct. 06516

Clem Evangeliste, Mayor
City of West Haven
City Hall, 355 Main Street
West Haven, Ct. 66516

Ralph DeLucca, Director of Personnel
City of West Haven
City Hall, 355 Main Street
West Haven, Ct. 06516

CERTIFIED @RR)

CERTIFIED (RRR)
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