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On October 14, 1988, the Connecticut State Employees Association (CSEA)
filed with the Connecticut State Board of Labor Relations (the Labor Board)
a complaint alleging that the State of Connecticut (the Respondent) was
engaging in practices prohibited by Section 5-272 of the Act Concerning
Collective Bargaining for State Employees (the Act) in that the State
unilaterally implemented its last proposal concerning the position of Mental
Retardation Adult Services Program Specialist (Case No. SPP-11,662). On
November 1, 1988, the Respondent filed with the Labor Board a petition for
declaratory ruling pursuant to Section 7-471-37 et seq of the Regulation of
State Agencies (Case No. SDR-11,713). The question raised in the petition
is:

Conn. Gen. Stat. Sec. 5-276a provides negotiations, mediation and
binding arbitration procedures for "...an  original or successor
collective bargaining agreement..." or for "...wage
reopeners,..". The collective bargaining agreement for the
Education Professionals Unit (P-3B) will be in effect until June
30, 1989. Negotiations for a successor agreement have not yet
begun and are not expected to begin until "On or after January 16,
1989.. .'I (P-3B Article 59).

The negotiations herein cited were exclusively over the impact of
subject classifications changing bargaining units. As such, the
law providing for binding interest arbitration is not applicable.I



The State specifically seeks through this Petition a Declaratory
Ruling, whether the Union may compel binding interest arbitration
under Conn. Gen. Stat. Section S-276a  while the collective
bargaining agreement between the parties is in effect.

On March 13, 1989, a pre-trial conference was conducted by Assistant
Agent Harold Lynch. Subsequently, the parties agreed to a pre-trial
stipulation of facts and exhibits which was signed by Respondent on May 9,
1989 and by CSEA on June 14, 1989. On August 4, 1989, the parties agreed to
an additional stipulation of facts and exhibits agreeing that the two
stipulations comprise the entire record in these cases and waived a formal
hearing. Briefs were received by both parties on September 8, 1989 and
reply briefs were received on September 19, 1989.

On the basis of the record before us , including the facts stipulated,
we make the following conclusions of law, dismissal of complaint and
declaratory ruling.

FINDINGS OF FACTS

1. The State of Connecticut (State) is an employer within the meaning
of the Act concerning Collective Bargaining for State Employees (Act).

2. The Connecticut State Employees Association (CSEA) is an employee
organization within the meaning of the Act.

3. There was a P-3B contract in existence between CSEA and the State
from July 1, 1985 to June 30, 1988. Exhibit 1. Prior to June 30, 1988, the
CSEA and the State extended the contract untii June 30, 1989. Exhibit 2.-

4. On August 25, 1985, the State created new job specifications
entitled Mental Retardation Adult Services Program Specialist WASPS)  and
Mental Retardation Adult Services Program Coordinator (MRASPC). Exhibit 2
and Exhibit 4.-

5. On December 27, 1985, the job specification for MRASPS was
modified. One tiification  was the removal of the restriction that had
limited the usage of the class to the agency's central office. Exhibit 2.

6. When the job classifications of MRASPS and MRASPC were created in
August 1985, the State assigned them to the bargaining unit it thought
appropriate: P-2.

7. In early 1986, the State established ten (10) vacancies in the
MRASPS classification. In June 1986, two (2) of those vacancies were
filled.

8. Employees in the position of MRASPS work at Department of Mental
Retardation locations around the State and at various private program sites
throughout the State.
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9. On March 27, 1986, CSEA filed Complaint SPP-9831, alleging that the
work performed by the MRASPS was bargaining unit work. '

10. On April 4, 1986, C&A filed petition SE-9832, to include the job
classification of Mental Retardation Adult Service Specialist into the P-3B
bargaining unit. Exhibit 6.-

11. On October 6, 1987, the Labor Board issued Decision No. 2585,
finding that the positions of MRASPC and MRASPS were appropriate for either
the P-3 or the P-3B units and directed an election. Exhibit 9.-

12. On December 8, 1987, the Labor Board issued Decision No. 2585-B,
expanding the P-3B bargaining unit.

13. On December 23, 1987, CSEA wrote to the
negotiations.

State, requesting

April 5,
Negotiating sessions were conducted on February 25, March 28,

April 22 and May 27, 1988.

14. On July 7, 1988, the State wrote the following letter to CSEA:

On February 25, 1988, we started impact negotiations
concerning MRASPS representation by the P-3B unit. Five
sessions have been held; the last being May 27, 1988.
These negotiations have been unsuccessful and the parties
are obviously at impasse.

The state made a final proposal to the Union on May 27,
1988. That proposal has been rejected by the Union.
Consequent [sic] of impasse, the State is prepared and
shall unilaterally implement its final proposal; the
effective date shall be July 1, 1988.

The specifics of the State's final proposal to be
implemented are attached.

Conditions effective July 1, 1988 for MRASPS:

1. All terms and conditions as provided by the P-3B
contract unless identified as an exception will apply to
MRASPS.

2. Order of Lay off: The appendix (Article 37-Order  of
Lay off) will identify the two additional classification
series: a) Mental Retardation Adult Service Program
Specialist and b) Mental Retardation Adult Service Program
Coordinator.

3. Compensation: Current salary levels will be maintained
under the P-2 salary plan until July 1, 1988. On that
date, employees will be laterally placed on the P-3B
salary structure. Mental Retardation Adult Service
Program coordinator is an unoccupied classification. It
shall retain its designated salary grade and be placed on
the P-313 salary schedule accordingly. There is currently
no intention of filling the position.
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4. Objective Job Evaluation (OJE) will be conducted as part of
the P-3B study. The OJE implementation date for P-3B will be
effective.

Having not been studied under the P-2 study, incumbent employees
will receive $ 900.00 lump sum which they would have been
entitled under P-2 if no upgrading was received.

15. On July 15, 1988, CSEA wrote to the State indicating its objection
to the implementation.

16. On August 18, 1988, CSEA wrote to the State Board of Mediation and
Arbitration (SBMA) seeking to initiate interest arbitration.

17. The State objected to binding interest arbitration for their
parties and requested a declaratory ruling from the SBMA that the
negotiations were not subject to binding interest arbitration. OnOctober
18, 1988, the SBMA responded to the State's request and declined to rule on
the petition.

18. During the 1987 legislative session, a bill was proposed to modify
Conn. Gen. Stat. Section 5-276a,  but it was not enacted. Exhibit 25. This-
bill reads as follows:

(c) If, after a reasonable period of negotiation CONCERNING
SUCH ORIGINAL OR SUCCESSOR COLLECTIVE BARGAINING AGREEMENT
OR WAGE REOPENER, the parties are unable to reach an
agreement, both parties or either of them may initiate
arbitration by filing with the state board of mediation
and arbitration a list of the issues as to which an
impasse has been reached. WHENEVERBOI'HPARTIESTOAN
EXISTING COLLECTIVE BARGAINING AGREEMENT MUTUALLY AGREE To
REOPEN NEGOTIATIONS ON WAGES, HOURS AND OTHER CONDITIONS
OFEMPLOYMENT,  ANDTHEPARTIES AREUNABLE TO REACHAN
AGREEMENT AFTER A REASONABLE PERIOD OF NEGCYI'IATION,  BOTH
PARTIES OR EITHER OF THEM MAY INITIATE ARBITRATION BY SUCH
FILING. If such filing is not made jointly, a copy of the
filing shall be served on the other party.

19. Prior to July 1, 1988, employees in the MRASPS  title were being
paid on the P-2 unit pay plan or the P-3B unit pay plan; employees who were
in the title prior to Board Decision No. 2585 (December 8, 1987) continued
to be paid in salary group 21 of the P-2 unit pay plan; new employees hired
into the MRASPS title after the Decision were paid in salary group 21 of the
P-3B unit pay plan. The subject of the pay rates of the new hires was not
discussed at the negotiation sessions and the Union's negotiator would
testify that he was aware that there had been new hires but not their pay
rates.

20. The State's July 1, 1988 implementation of its last proposal
resulted in those employees who had been on the p-2 unit pay plan being
moved to the same step of salary group 21 of the P-3B unit pay plan (and
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receiving an annual step increase, if eligible). Those employees who had
been on the P-3B unit pay plan had their salaries increased in accordance
with the P-3B unit contract.

21. The Objective Job Evaluation (OJE) Study of the MRASPS  title was
conducted July 11, 1988 and distributed August 3, 1988; the study did not
result in any salary change and the title has remained in salary group 21.

22. The State employee pay plan for the job titles assigned to the P-2
and~P-3B  units was identical prior to collective bargaining and during the
term of the 1977-79 agreements but are no longer identical due to subsequent
contract negotiations in the two units. The P-2 unit pay plan that was in
effect on December 8, 1987 is still in effect; the State and AFSCME  are now
engaged in interest arbitration concerning the P-2 unit successor
agreement. Exhibit 26.-

DISCUSSION

Before dealing with the substantive issues in this case, we believe it
to be helpful to review the pertinent facts. In August 1985, the State
created new job specifications entitled Mental Retardation Adult Services
Program Specialist (MRASPS) and Mental Retardation Adult Services Program
Coordinator (MRASPC) and assigned these positions to the P-2 bargaining unit
represented by Counil  4, AFSCME. In April 1986, the CSEA filed a petition
to represent these job classifications which was objected to by Council 4.
After a pre-trial hearing and the filing of briefs, we held that the
positions in question could appropriately be placed in either bargaining
unit and directed an election which the CSEA mn. The parties began
negotiations in February of 1988 and in July, the State notified the Union
that it would unilaterally implement its last proposal. The Union objected
and requested binding interest arbitration concerning these proposals, which
led to the filing of the complaint before us and the State's petition for
declaratory ruling.

We will address the declaratory ruling petition first since our
decision there will be determinative of the issue raised in the prohibited
practice complaint.

I.
CASE NO. SDR-11,713

The issue raised in this petition is whether Section 5-276a  Conn. Gen.
Stat. is applicable to the negotiations covering the MFWSPS  and MRASPC
positions. This section reads in part:

In the event that either the employer, as defined in
subsection (a) of section S-270, or a designated employee
organization, as defined in subsection (d) of said
section, may desire negotiations with respect to an
original or successor collective bargaining agreement,
such party, not more  than one hundred eighty days prior
to the expiration of the existing collective bargaining
agreement nor less than one hundred fifty days prior
thereto, shall serve written notice thereof upon the
other party . Negotiations shall commence within thirty
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days of such service. Negotiations as to wage reopeners shall
commence within twenty days of receipt by one party of a written
notice with respect thereto , served in accordance with the
provisions of any such reopener in the affected contract or, if
none is stated therein, not more than sixty days nor less than
thirty days prior to the effective date of such reopener.

CSFA argues that when this Board issued its decision certifying CSEA as
the exclusive bargaining representative for the ME?ASPS  and MRASPC positions,
their previous contract between the State and Council 4, AFSCMF,  no longer
applied and they were now in search of a successor collective bargaining
agreement. Accordingly, the parties had to bargain a completely new
contract and thus the provisions outlined in 5-276a(a)  applied.

The State, on the other hand, argues that at the time the individuals
voted to become members of the P-3B, there already existed a collective
bargaining agreement effective through June 30, 1989. Thus any negotiations
that took place regarding the MRASPS and MRASPC positions must be
characterized as mid term negotiations. As a result, the provisions of 5-
276a(a) have no applicability.

Our Connecticut Supreme Court has stated that where the meaning of a
statute is plain and unambiguous, the enactment speaks for itself and there
is no occasion to construe it. Its unequivocal meaning is not subject to
modification by way of construction Connecticut State Board of Labor
Relations v. Board of Education, 177 Conn. 68 (1979): [Llegislative  intent
must be determined by language actually used in the legislation Hartford
Principals and Supervisors Association v. Shedd, 202 Conn. 492.

In reviewing the language of 5-276a(a)  it is clear that the language
only applies to negotiations for "an original or successor collective
bargaining agreement" or for "wage reopeners". It does not address a mid
term modification of the bargaining unit. In the present case, at the time
of this Board's certification, there was a P-3B collective bargaining
agreement in effect and lasting through June 30, 1989. Thus, the
negotiations that followed were being conducted during the term of a
collective bargaining agreement, This conclusion is supported by the
legislature's inclusion of language specifying the time frames for
commencing negotiations. The negotiations must be requested between 150 and
180 days "prior to the expiration of the collective bargaining agreement";
in the case of a wage reopener, the negotiations must be requested according
to "the provisions of . ..the affected contract" or between 30 and 60 days
"prior to the expiration of the collective bargaining agreement."

CSEA counters with the argument that the timelines found in 5-276a(a)
pertain only to successor agreements where employees remain in the same
unit. The MRASPS groups could not meet the timelines because they were
negotiating a new contract. In other wOrds, a modification of a bargaining
unit to include additional positions (which at the time of modification are
positions within a different bargaining unit) results in full contract
negotiations for these new bargaining unit members, which in turn requires
access to the binding arbitration provisions found in Section 5-276a  C.G.S.
We disagree. .
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First, although the MFULSPS  group was in search of a contract, that
contract was a successor one. The positions were still covered by the
provisions in the P-2 collective bargaining agreement. See Section 5-278a.
Its status as a successor agreement required adherence to the time
requirements in the statute i.e. commencing negotiations within 180-150 days
prior to the expiration of the existing contract. Otherwise, as the State
correctly points out, the time requirements in this section become
meaningless. In the present case, the negotiations for these positions
began long before the time requirements found in this provision and therefor
5-276a  is not applicable. It is clear to us that the lack of language in
this section to expressly provide for mid-term modification of a bargaining
unit and its subsequent negotiations to the binding arbitration provisions
in this section coupled with the express time lines for successor
agreements that the legislature never intended that Section 5-276a  to be
applicable to mid-term negotiations.

CSEA practically concedes as much. They acknowledge that there was no
floor debate and, as a result, no legislative intent on this matter. They
ask, however, that we construe the statute in a manner designed to give full
effect to the right of employees to self determination and to the
legislature’s mandate to extend binding arbitration to all state employees.

We have a number of responses to this argument. First, this
interpretation in no way impedes the right of employees under the statute to
excercise  their right of self determination; it only precludes them from the
binding arbitration procedures if they seek mid-term modification of their
bargaining unit. More importantly, the language in Section 5-276a(a),  as we
have discussed, is clear and unambiguous and we have no power to construe
it. We would be exceeding our powers as an administrative body if we were
to construe the section as CSEA urges us to do. Additionally, the record
reveals that during the 1987 legislative session, Committee Bill No. 6167
proposed to amend Conn. Gen. Stat. Section 5-276a(a) by adding the following
language:

Whenever both parties to an existing collective bargaining
agreement mutually agree to reopen negotiations on wages,
hours, and other conditions of employment, and the parties
are unable to reach an agreement after a reasonable period
of negotiations, both parties or either of them may initiate
arbitration by such filing.

It has been stated that a subsequent legislative act may throw light on
the legislative intent of a former related act. General Realty Improvement
Co. v. New Haven, 133 Conn. 238 (1987). The proposed amendment reveals that
the legislature was aware that the existing provisions applied only to
contracts and contract reopeners and did not encompass all the types of
negotiations which can occur between a public employer and public employee
bargaining representative. (e.g. proposed changes in mandatory subjects of
bargaining; the impact of decisions which are solely managerial; the impact
of newly created positions) Clearly, the legislative history reveals there
was no legislative mandate to grant state employees binding arbitration to
all state employees in all circumstances.
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I I

CASE NO. SPP-11,662

CONCLUSIONS OF LAW

1. An employer is free to implement unilaterally after final impasse a
change in wages, hours and other conditions of employment which he has
offered to the Union and which the Union has rejected during the course of
negotiations.

2. In the present case, the Union has failed to prove that the State's
unilateral action preceded final impasse.

DISCUSSION

We now turn to the prohibited practice complaint filed by CSEA,
alleging that the State violated 5-272 and 5-276 when the State acted to
unilaterally implement its final proposal of May 27, 1988. As we mentioned
in our discussion of the declaratory ruling petition, the language of 5-276
does not provide binding arbitration for mid-term modification of a
collective bargaining unit. Thus, after the negotiations have occurred, the
State is free to implement its last proposals once impasse is reached. City
of Willimantic, Decision No. 1455 (1976). In this regard, the Union has the
burden of proof to prove the elements of its prima facie case. One of these
elements is a showing that impasse was not reached. ,We find no evidence in
the record which would indicate that the parties were not at impasse. Thus,
CSEA has failed to meet its burden of proof and we accordingly dismiss.

DECLARATORY RULING AND ORDER OF DISMISSAL

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Act Concerning Collective Bargaining for
State Employees, it is hereby

I. DECLARED, that the clear language of Connecticut General Statutes,
Section 5-276a(a)  limits mediation and binding arbitration porcedures to
original and successor collective bargaining-agreements or wage reopeners,
and is inapplicable to mid-term modifications of bargaining units.

II. IT IS FURTHER DECLARED, that the negotiations in the present case
were exclusively concerned with the MRASPS and MRASPC classifications
changing bargaining units and that the Union cannot compel binding interest
arbitration under Connecticut General Statutes Section 5-276a.

Regarding Case No. SPP-11,662, it is hereby

ORDERED, that the complaint herein be, and the same is hereby,
dismissed.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Patricia V. Low
Patricia V. Low, Chairman

s/Craia  Shea
Craig Shea

s/Susan R. Meredith
Susan R. Meredith

To:

Peter Allen, L.R. Operations Manager
State of Connecticut, Office of Labor Relations
One Hartford Square West
Hartford, Ct. 06106

Mrs. Sandra Biloon, Dir. of Personnel and L.R.
State of Connecticut
State Office Building, 165 Capitol Avenue, Rm. 403
Hartford, Ct. 06106

Ellen M. Carter, Labor  Relations Specialist
State of Connecticut, Office of Labor Relations
One Hartford Square West
Hartford, Ct. 06106

CERTIFIED (RRR)

George Could, Staff Representative
Connecticut State Employees Association
760 Capitol Avenue
Hartford, Ct. 06106

Robert Krzys, Esq.
97 Oak Street
Hartford, Ct. 06106

CERTIFIED (RRR)
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