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On January 9, 1989, Local 884, Council 4, AFSCME, AFL-CIO, (the Union)
filed with the Connecticut State Board of Labor Relations (the Labor Board)
a complaint alleging that the City of New Haven (the City) had engaged in a
practice prohibited by Section 7-470 of the Municipal Employee  Relations Act
(the Act) in that the City had refused to comply with an arbitration award
dated October 14, 1987, reinstating Benedetto Minichino, and that the City
had eliminated positions in the Health Department rather than reinstate
Minichino. -Further, the Union alleged that the City had refused to comply
with algrievance  settlement which required that Minichino be paid one week's
wages.

After the requisite preliminary steps had been taken, the case was
brought before the Labor Board for hearing on October 4, 1989 and March 26,
1990. The parties were provided full opportunity to adduce evidence,
examine and cross-examine witnesses, and make argument. Briefs were filed
by both parties and received by the Labor Board on or before June 20, 1990.

1 The allegation concerning compliance with the grievance settlement, which
was contained in the Union's complaint, was not briefed. It is, therefore,
deemed to have been withdrawn.



On the basis of the record before us, we make the following findings of
fact, conclusions of law, and dismissal of complaint.

FINDINGS OF FACT

1. The City of New Haven is a municipal employer within the meaning of
the Act.

2. The Union is an employee organization within the meaning of the
Act, and at all times material, has been the exclusive bargaining
representative for a unit of City employees.

3. Benedetto Minichino was an employee of the City in the position of
Sanitarian II until his discharge on April 4, 1986.

4. The discharge was the subject of a grievance which was eventually
resolved by an arbitration award from the Connecticut State Board of
Mediation and Arbitration dated October 14, 1987.

5. The panel of arbitrators determined that the grievant (Minichino)
was not terminated for just cause, but that:

there was just cause for a suspension without pay of sixty
days. The grievant shall be reinstated and awarded
compensation due him from sixty days after the date of
his discharge... to the date of his reinstatement, less
all income received from employment, self-employment,
unemployment compensation, or any other source.

SBMA Case No. 8586-A834,  October 14, 1987; Ex. 2

6. On November 12, 1987, the City filed an application in the Superior
Court to vacate the award. The application was denied on December 21, 1987,
and the City appealed. Enforcement of the award was stayed pending
resolution of the appeal.

7. On February 14, 1988, the Union moved the Court to lift the stay
and for an order of reinstatement, and on February 22, 1988, the Court
(Fracasse, J.) ordered Minichino reinstated to a position with the City by
March 1, 1988.

8. The City maintained throughout the proceedings that there was no
vacant position 'of Sanitarian in the Health Department to which Minichino
could be reinstated.

9. The City did not reinstate Minichino and on March 15, 1988, the
Union filed a motion for corntempt.

10. Thereafter, on March 25, 1988, the City withdrew its appeal of the
denial of its application to vacate.
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11. On April 12, 1988, the Union filed a motion to confirm the
arbitration award, which was granted on April 22, 1988.

12. Cn May 3, 1988, with Minichino not yet reinstated by the City, the
parties appeared in the Superior Court before Judge Ronald Fracasse. Also
present was Minichino's privately retained counsel, Dominick C. Esposito.
After a discussion in the judge's chambers among  counsel for the Union and
the City and Attorney Esposito, an agreement was reached and a draft Order
prepared by counsel for the Union.

13. !the  draft Order was approved and made an Order of the Court on May
4, 1988, by Judge Fracasse, "by agreement."

14. The Order of May 4, 1988 provided, in full, as follows:

1. Mr. Benedetto Minichino be returned to work in the
position of Caretaker I as of Monday, May 16, 1988;

2. Mr. Minichino be paid at the rate of Sanitarian II
from May 14, 1986, his date of reinstatement until he
begins work as a Caretaker I on May 6, 1988;

3. Within 5 days of returning to work, Mr. Minichino
informs the City of his choice of Local 884, Council 4,
AFSCME,  AFL-CIO bargaining unit positions to which he
feels he is qualified to bump into pursuant to his
collective bargaining agreement rights;

4. No later than 60 days of receipt of Mr. Minichino's
choice pursuant to Paragraph 3 of this Order, the City
shall hold a Civil Service Examination for that position
[sic] shall be administered pursuant to applicable Civil
Service Rules and Regulations;

5. It is understood that Mr. Minichino must take a
Civil Service Examination for the position of Caretaker
I. However, said Examination will not be held within
seven (7) days of the Examination referred to in
paragraph 4 of this Order;

6. Mr. Minichino does not waive any of his collective
bargaining agreement bumping rights by accepting the
position of Caretaker I;

7. All of Mr. Minichino's collective bargaining
agreement economic benefits (including but not limited
pension insurance and paid leave) [sic] be reinstated
effective May 14, 1988.

Order of May 4, 1988; Ex. 3.
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15. In September, 1988, the Union moved to enforce various features of
the arbitration award and the orders and agreements which followed it,
including Minichino's reinstatement in the position of Sanitarian. Judge
Beverly Hodgson denied the reinstatement, finding that no vacancy existed.

16. On April 4, 1989, the Union again filed a motion to enforce,
claiming that the City had refused to comply with the original arbitration
award and place Minichino in a vacant Sanitarian position.

17. On July 31, 1989, this motion was denied by Judge Hodgson. She
reasoned that the May 4, 1988 agreement, the subject of Judge Fracasse's
order, represented a compromise by the parties to the dispute over
implementation of the arbitration award. Moreover, Minichino agreed to the
compromise, through his personal counsel. In her oral ruling, Judge Hodgson
stated:

[Tlhe [May 41 agreement here is one in which, in lieu of
waiting for the sanitarian vacancy to open up, Mr.
Minichino and his union took as a compromise the
caretaker position,... [Y]our motion to enforce must be
denied. Because you have no agreement here that would
cover the situation that you're now raising.

Transcript of Proceedings, July 31, 1989; Ex. 5.

CONCLUSIONS OF LAW

1. The parties' voluntary settlement of
of an arbitration award confirmed by a court,
order, supersedes and discharges that award.

2. The failure of the City to implement an arbitration award which has
been superseded and discharged by a voluntary settlement approved by the

a dispute over implementation
when incorporated in a court

court does not constitute a prohibited practice within the Act.

DISCUSSION

The Union's complaint alleges that the City has exhibited bad faith and
has engaged in a prohibited practice in refusing to comply with the
arbitration award reinstating Minichino in his position as Sanitarian II.
The arbitration award, however , was followed by the agreed settlement of
this dispute approved by Judge Fracasse on May 4, 1988. The first issue to
be resolved, therefore, must be whether the settlement reached by the
parties , and by Minichino himself, and approved by Judge Fracasse on May 4,
1988, supersedes or discharges the earlier arbitration award.

At the time of that settlement, the City had withdrawn its appeal from
the denial of its application to vacate and the Union had prevailed on an
application to confirm the award and had won an order that Minichino be
reinstated. However, Minichino was still not employed by the City as a
Sanitarian, as the City maintained that there were no vacancies in
Sanitarian positions.
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In this atmosphere of impasse, the parties appeared before Judge .
Fracasse and negotiated a settlement of their disputes on new terms, which
are set out in full above. (Finding No. 14) Minichino's private counsel,
Dominick Esposito, also participated in the negotiations. In his testimony
concerning the agreement, Attorney Esposito stated that "it was a settlement
at that point". The terms of the settlement were, as the City points out in
its brief, committed to writing by counsel for the Union and agreed to by,
the contracting parties and by Minichino's private counsel.

It is basic contract law that, unless otherwise expressly provided,
prior agreements on the same subject matter are merged into the new
agreement. Restatement (Second) Contracts, Section 213, provides that "a
binding completely integrated agreemenz2discharges  prior agreements to the
extent that they are within its scope. See also Riverside Coal Co. v.
American Coal Co., 107 Conn. 40, 47 (1927); Cameron v. Avonridge, Inc., 3
Conn. App. 230, 233 (1985).

?

An arbitration award contains the terms of settlement of a dispute
between the parties to a collective bargaining agreement. If the parties
cannot agree on the implementation of the award even though it has been
confirmed by a court as valid, there may be further negotiations on the
implementation. If the parties then come to a new agreement on the issues
involved in the original dispute, that new agreement supersedes and
discharges the terms of the prior agreement, the arbitration award.

In the case at hand, the May 4, 1988 agreement, the subject of the
Order entered by Judge Fracasse, constitutes just such a new agreement.

We therefore hold that the parties' voluntary settlement of a dispute
over implementation of an arbitration award confirmed by a court, when
incorporated in a court order , supersedes and discharges that arbitration
award.

This holding is particularly decisive here, since the agreement of May
4, 1988, resulted from discussions and negotiations which involved not only
the parties to the'collective bargaining agreement and the arbitration
award, but also included private counsel retained by the grievant,
Minichino. The terms of the agreement reached did not reaffirm the award of
the arbitrators. Nor did the agreement provide that Minichino would be
reinstated to a position as Sanitarian. It provided instead that he would
be returned to work in the position as Caretaker I , and affirmed that he had
certain other rights under the collective bargaining agreement.

2 An "integrated agreement" is defined as follows: "Where the parties reduce
an agreement to a writing which in view of its completeness and specificity
reasonably appears to be a complete agreement, it is taken to be an
integrated agreement unless it is established by other evidence that the
writing did not constitute a final expression." Restatement (Second)
Contracts, Sec. 209 (3).
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As characterized by Judge Hodgson on July 31, 1989, "the agreement here
is one in which, in lieu of waiting for the sanitarian vacancy t6 open up,
Mr. Minichino and his union took as a compromise the caretaker position."
The Union and the grievant, having .accepted this compromise, have abandoned
their claims to Minichino's reinstatement in accordance with the arbitration
award.

There remains no valid prior award, agreement or order to be enforced.
The City has, therefore, not refused to comply with a valid award and has
not engaged in a prohibited practice.

Because of the resolution of this issue, we find it unnecessary to
decide the Union's other claim, whether the City irqxoperly  eliminated
Sanitarian positions rather than reinstate Minichino;

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By Patricia V. Low
Patricia V. Low, Chairman

Ann McCormack
Ann McCormack

Barbara B. Sacks
Barbara B. Sacks

TO:

John C. Daniels, Mayor
City of New Haven
770 Chapel Street
New Haven, Ct. 06510

Victor Binkoski, Director of Labor Relations
City of New Haven
770 Chapel Street
New Haven, Ct. 06510
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W. Martin Philpot,  Jr., Esq.
Assistant Corporation Counsel
City of New Haven
770 Chapel Street
New Haven, Ct. 06510

Dominick A. Lucenti, Deputy Director
Local 884, Council #4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051

Barbara J. Collins, Attorney
Law Offices of Gagne & Collins
207 Washington Street
Hartford, Ct. 06106
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