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DlXISICNANDOFUlES

On November 24, 1987, Michael S. Bracken, Jr.(the Complainant), a
supernumerary with the Windsor Locks Police Department filed a complaint
with the Connecticut State Board of Labor Relations (the Labor Board) which
was amended on June 27, 1988 to allege that the Windsor Locks  Polices.
Department (the Department) had engaged in practices prohibited by the
Municipal Employees Relations Act (the Act), in that the Department, through
its chief of police, Harry J. Carroll, had twice suspended cO@ainant,  and

. thereafter terminated the complainant for engaging in concerted union
activities protected by the Act. Bracken further alleged that he had been
discriminated against by the Department and specifically by the Chief, who
refused to consider Bracken for full time employment when two full time
positions had become available "because the Chief expressly told me that he
feared I would become president of the Union if I became a full-time
officer."

After the requisite preliminary steps had been taken, the matter came
before the Labor Board for hearing at the Labor Department in Wethersfield
on October 17, 1988. Both parties appeared at the hearing, were represented
by counsel, presented testimony and documentary evidence and were fully
heard. Both parties filed written briefs which were received on December 5,
and December 29, 1988.

Upon deliberation the Labor Board determined to re-open the record
through correspondance by general counsel for the purpose of securing
additional evidence essential to a determination of jurisdiction which was
raised ab initio by the Town in its post hearing brief. Thereafter, the
Board permitted each of the parties to tender or object to evidence by
correspondance limited to the jurisdictional issues raised by the Town.
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Following this, the Town presented documentation which it sought to rely
upon in advancing its jurisdictional argument which was accepted over
objection into evidence by the Board.

On the basis of the entire record before us, we make the following
findings of fact, conclusions of law, and order.

FINDINGS OF FACT

1. The Town is a municipal employer within the meaning of Conn. Gen.
Stats. Sec. 7-467(l)  of the Act.

2. The International Brotherhood of Police Officers (IBPO) Local No.
253 (the Union) is an employee organization within the meaning of Conn. Gen.
Stats. Sec. 7-467(6)  and at all times relevant to this proceeding has been
the exclusive bargaining representative of the unit of police officers
employed by the Town of Windsor Locks pursuant to a collective bargaining
agreement covering a term from July 1, 1985 to June 30, 1988.

3. Michael S. Bracken, Jr., a resident of Windsor Locks, was employed
by the Town's Police Department as a supernumerary police officer, a part
time position, from November, 1981 to September 23, 1987.

4. Pursuant to the collective bargaining agreement (the Agreement)
existing between the parties, Bracken was extended coverage of the grievence
procedure, extra police work, and certain leave.provisions  while serving as
a supernumerary.(Ex.2)

5. During calendar year 1986, Bracken worked more than twenty hours
per week for twenty-six weeks of 52 working weeks. 0Xx.27, letter of August
25, 1989, to Labor Board from Richard A. Davis)

6. -During calendar year 1987, Bracken worked in excess of twenty hours
per week for seventeen weeks for a total of 28 weeks prior to his discharge.
(Ex.27)

7. Article V Section C of the Agreement between the IBPO and the Town
sets forth as follows:

A "grievance" for the purpose of this procedure shall be
considered to be an employee, including supernumerary, or
Police Union complaint concerned with:

1. Discharge , except discharge during employee's one
(1) year probation period, suspension, or other
disciplinary action.

2. Charge of favoritism or discrimination.
3. Interpretation and application of rules and

regulations and policies of the Police Department.
4. Matters relating to the interpretation and

application of the Articles and Sections in this
Agreement. (emphasis supplied) (Exhibit 2, w.8)

8. Harry J. Carroll became the Town's Chief of Police in July, 1986
and implemented a number of changes in the Police Department which became
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the subject of approximately thirty grievances filed by the Union.(Tr.
60,61)

9. Though  not covered in every respect by the collective bargaining
agreement, Bracken was a union activist in that he actively  EEUdCipated in
the filing of grievances on numerous occasions, not only on behalf of
himself, but other police officers as well. (Tr.11) (Ex.10)

10. According to the evidence submitted at the hearing, prior to the
arrival of Chief Carroll, Bracken received several evaluations each year
which reflected that his performance met the standards set forth by the
Department for satisfactory performance with no serious deficiencies being
noted, and he had never been reprimanded, suspended, or otherwise
disciplined during that five year period of time. (Exhibits 20,21).

11. Cn March 20, 1987, Officer Bracken, together with two regular
officers of the Town Police Department attended a Town Board of Finance
meeting before tiich a police administration proposal for two additional
full-time officers was pending. According to Chief Carroll, Bracken
attempted "to sabotage the administration's budgetary attempt to increase
the manpower of the police department." (Ex. 10) In this regard, Bracken
later testified "That  is totally inaccurate and untrue because I wanted one
of those positions. I would not go to a board of finance and shoot it down
and it was brought up at my'termination hearing by Larry MacDougall that it
was he [sic] and they admitted it at that hearing." (Tr. 67)

.12. (% April 3, 1987, Bracken filed a grievance alleging the Iown  had
not paid him for expenses he had incurred in order to ccmplete an Emergency
Medical Technician (EMT) recertification course.

13. On April 22, 1987, Chief Carroll responded to the grievance with
an offer of settlement which was accepted by Bracken:

GRIEVANCE RESPONSE FROM CHIEF OF POLICE
AT

STEPONEOFGRIEVANCE PROCEDURE

CRIEWNCEFILEDBY Supernumerary Michael Bracken

GRIEVANCE  DESCRIPTION #G-87-08

DATE GRIEVANCE FILED WITH CHIEF 4/09/87

DATEOFRESFONSE 4/22/87

DECISION OF CHIEF ON GRIEVANCE

I am finally satisfied that you must possess an up to date
medical certification of at least M.R.T. to qualify for
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your part time police officer certification. Therefore, you
had no choice other than to recertify your medical
proficiency.

However, you neglected to receive the necessary permission
prior to attending. Because you did not follow this
procedure, and that it is only necessary for M.R.T.
certification, I make the following offer:

I will authorize fifteen (15) training hours for medical
training at the supernumerary rate of $ 6.63 per hour. If
this is acceptable to you, please sign and date the bottom
of this form so there is a written agreement on file.

s/Harry J. Carroll
Harry J. Carroll
Chief of Police

s/Off. Michael Bracken #33
Michael Bracken, Supernumerary

4-24-87
Date

(Ex..18)

14. In late June and early July of 1987;  the Town published in various
newspapers notice that it was accepting applications for the position of
Police Officer.(Tr.p.lO,ll)

15. Bracken read about the position opening in the newspaper and asked
Carroll about his chances of getting the job. During this conversation,
only Bracken and Carroll were present. Bracken testified that the Chief
told him he would never get the job because he was administratively unfit,
filed too many grievances, and that if he became a full time police officer,
he would be president of the Union within a year. (Tr. 11)

16. However,  Chief Carroll testified on direct examination that he
told Bracken that the Police Ccmmission  had authorized a new testing process
and that he had to apply just like anyone else and if he passed the test, he
would be graded based upon those tests and he was number one man [sic], he
muld  get the job. (Tr. p. 43) Carroll further testified on direct thatII . ..I made or I alluded to the fact that his attitude was not the type that
was desirable to be a police officer in the Tbwn of Windsor, something to
thatmeaning. I don't remember the exact words. I just told him he would
have to change his attitude before he would be able to be hired. I think
that is what it was . ..Because of his attitude towards the public, his
attitude with the department, that he was an anti-organization [sic] person,
that the administration was not happy with the way he was behaving" (Tr.
54).

17. Cn cross-examination Carroll admitted to making a comment to
Bracken during this conversation which indicated that Carroll was upset with
Bracken because of his filing of numerous grievances and that if he made
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Bracken a full time police officer, Bracken might become the next Union
president (TK. 55). Carroll also testified that "He [Bracken] was an anti-
let me go back to the beginning. You have to understand that I was a chief
of police coming from the outside. I had received numerous grievances from
the Union for some of the changes that I had to implement. MK. Bracken was
very supportive of the opposition or non-administrative [sic] or against the
administration. And I told him that his attitude was the type that he would
probably be the Union president after a year and not saying that I am not
hearing you because that it has nothing to do with it, it is just a
rhetorical statement" (TK. 60).

18. Cn July 12, 1987, Bracken signed and submitted his application for
the position.of  Police Officer. Included in this package was a notice that
a physiC& agility test was a preregusite for the position.(Ex.15)

19. After being told by the Chief that he would not be considered for.
the position because of his Union activities and his anti-administration
attitude, Bracken spoke with two police comnissioners  who suggested that he
send the Windsor Locks Police Commission a letter informing them of his
interest in the position. Bracken did so by writing Comnission Chairman
Robert Reid, and sending copies to the other colranissioners  (TK. 14).

20. The Rules and Regulations of the Windsor Locks Police Department
provide at Section 8.523:

8.523 - CRITICISM OF ORDERS - Members and civilian employees
of the department shall not under any circumstances or in
any manner whatsoever speak critically OK derogatorily to
other members OK civilian employees of the department OK to
any person outside the department regarding  OKdeKS OK
instructions issued by supervising officers. In the case
where there is a sound reason to believe that such orders
or instructions are inconsistent or unjust, it 1s the righ
and duty of any member  OK CivilL'-'an employee to appeal to
higher authority in the deK
(E&hasis  supplied)

-,artment. (Exhibit 3, p.8)

t-

On the basis of this rule, Officer Bracken appealed the Chief's decision not
to consider him for full time employment. (Tr.73)

21. The Town asserted that all applicants for the position received a
letter informing them of the physical agility test scheduled for July 18,
1987 at 10:00 A.M. (Ex.15,p.6)

22. Bracken testified that he never received the above referenced
letter to report for an agility test. He did, however, hear from
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another source when the physical agility test was supposedly to take place,
but did not attend because he had been told by Police Commissioners  Matt and
Magnotti that he did not have to take it. (Tr. 79,85) He also testified
that in the past, supernumeraries had not been required to take the physical
agility test. (Tr. 80)

23. On July 17, 1987, Chief Carroll's second in command, Captain
Gifford submitted to the Chief a new evaluation of Officer Bracken.(Ex.lg)

24. On July 18, 1987, the physical agility test was held and Bracken
did not appear for testing in reliance upon the representation of
Commissioners Matt and Magnotti.

25. On July 21, 1987, Carroll sent Bracken a letter informing him of
his suspension which reads a follows:

TO:SUP~MICB?+ELBRACKEN
FROM: HARRY J. CAREKU,  CHIEF OF POLICE
SUBJECT: DISCIPLMAW  ACTION-VIOLATION OF CHAIN OF CCMMAND

Your letter to the member of the Board of Police
Commissioners during the week of July 12; 1987 is in
violation of paragraph 2.102 of the departmental rules
.and regulations; "For the purpose of transmitting

orders, communications and other matters...the chain
of command shall prevail." In your position as
Supernumerary you are not authorized direct
comrmvlication  with the members of the Board of Police
Commission.. It is my responsibility to administer the
day to day operations of this police department. That
includes selecting the most qualified persons to be
hired as police officers and making a recommendation

_ to the Commissioners, who make the final selection.
Your letter eliminated me from that process.

As punishment for this violation I am removing your
name from the regular call list as of August 2nd for
the next seven (7) days, through August 8th.

s/Harry J. Carroll
Harry J. Carroll
Chief of Police
(Exhibit 4)
(Tr. 15)
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26. On July 22, 1987, Attorney Stephen Cashman  wrote Chief
Carroll the following letter:

I have been contacted by Michael Bracken with regard
to representing his interests during the hiring process
for the vacant position of police officer for the Town
of Windsor Locks. It is my understanding that an
appropriate application for the vacancy was filed with
you on July 12, 1987, that in as much as Officer
Bracken presently is a supernumerary officer for the
Town of Windsor Locks that he has not been, and will
not be, required to participate in the cmtitve
process.

If for any reason the above information is not in
accordance with your understanding, please contact me

immediately.

(Exhibit 16)
(m. 9)

27. On July 23, 1987, Carroll sent Bracken and the Board of Police
Commissioners the following letter:

I have received a citizen complaint from a Gordon
Goodman in reference to the attitude-of Supernumerary

Officer Michael Bracken. I have taken statements from
the complainant, Gordon Goodman, his witness, Gregory
Scott, and Officer Bracken. It is my opinion, based
on our administrative investigation, that Officer
Bracken violated the following departmental rules and
regulations:

1. Paragraph 7.401-10;  "Over-bearing, oppressive
or tyrannical conduct in discharge of duty" in
that Officer Bracken ordered the complainant to
get back in his car without explanation or just
cause. His demeanor was overbearing when he
inspected the vehicle for violations only after
the complainant would not comply with his orders.
Officer Bracken also used threatening language to
the complainant when the ccmplainant  did not
respond to the order of get back into your car.
"Get back in your car or there will be a problem."

2. Paragraph 7.401-27; "Refusing to give name and
badge num&r when requested." Under the duties
and responsibilities of Supernumeraries and Police
Officers, paragraph 5.312 requires the officer to8' . ..keep his badge in sight and give his name and
number, in a respectful manner, when requested."
Officer Bracken's actions of showing the
complainant his identification on his ticket does
not satisfy 5.312.
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3, Paragraph 7.401-37; "Any acts or ormissions
contrary to good order and discipline or constitute a
violation of any other provision of the rules and
regulations of the department or any departmental
order." Officer Bracken did violate paragraph 8.106
in that his actions did bring discredit upon the
department by being overbearing and tyrannical and not
following the rules and regulations for public
courtesy (Article 7 of the Canons of Police Ethics),
conduct in arresting and dealing with violators
(Article 8 of the Canons of Police Ethics), and
attitude toward the Police Profession (Article 11 of
the Canons of Police Ethics), and paragraph 8.304,
"Courtesy and Civility toward the public are demanded
of all members and any conduct to the contrary shall
not be tolerated."

It is my opinion, based on the evidence, Officer
Bracken was not courteous or civil in his conduct to
MJZ. Goeiman. He did not exercise the utmost patience
and discretion in this incident as required by 8.304.

I am bringing this to you, the Board of Police
Commissioners, to hear the witnesses and,Officer
Bracken so you may make a decision.on necessary
corrective action, if you feel it is necessary. I
will notify the witnesses to be at the August
Ccsunission  meeting. A copy of this memo will inform
Officer Bracken that he will have an opportunity to
tell his story and cross examine the witnesses.

I am enclosing statements from the complainant,
witness and Officer Bracken.

Very truly yours,
s/Harry J. Carroll

Harry J. Carroll
Chief of Police

(Exhibit 5)
(Tr. 16)

As a result of the foregoing citizen's complaint, Carroll requested the
police commissioners  to terminate Bracken's employment. (Tr. 17)
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28. At the hearing which subsequently ensued regarding Bracken's
termination, the witness statement of Gregory Scott as referenced in
Paragraph 27 above was disclosed which reads as follows:



vIxiumA.RY  STATEMENr

WINDSOR LCCJKS  mLICE  DEPARTMENT

STATEMENT OF Gregory M. Scott, 50 Chestnut St., Windsor Locks, CT DOB 6-16-
69

Two weks ago on a Wednesday night about 12:30  or 1:00 in
the morning I was riding with my cousin Gordon in his car. I
was asleep in the back seat. There was no one else in the
car. I awoke when he said holy shit greg look at this. I
looked out the back window and I saw a car come  flying up
behind us. I did not know then that it was a cruiser. The car
was behind us swerving back and forth.Gordon then pulled
over to the side of the road. Gordon then got out of the car
and went over to the cruiser. I did not hear everything that
was said but Gordon told me what was said when he came back
to the car. He said that he went up to the guy and asked him
if there was a problem and the guy said there will be if you
dont get back in your car. Gordon said that he told the
officer that his grandfather was a police corrmissioner  in
Suffield and he said I dont care who your grandfather is just
get back in the car. Gordon then came back and got in the
car. lhats all he told me what happened. The officer then
turned on his lights and I looked back and saw him talking on
his radio. The officer got out of the car and he came up and
asked Gordon for his license and registration and that stuff.
Then he started searchinhgg [sic] the car. By searching the
car he was taking the flashlight and looking around the
floor. Then he looked around the outside of the car and at
the emmissions sticker. I think he just went back to his car
without saying anything. After a few minutes he came back and
gave us the ticket. Then he said he was giving us a warning
for faulty exhaust and said that it would have to be
inspected. Then he said that his name and shield number were
on the ticket. Then he left and we left. Neither Gordon or
the officer were being cocky or sarcastic from what I could
gear (sic).

I have read this statement consisting of 1 page(s), and I affirm
to the truth and accuracy of the facts coX%ned therein. I
understand that if this is a false statement, I am subject to
penalty under Conn. Gen. Statute 53a-157.  This statement was
cunpleted  at 7:47  P M. on the 9 day of July 19E

s/Greg Scott
Signature of person giving statement

Sgt. MacDougall (Ex. 22)

29. On August 5, 1987, Bracken, Chief Carroll and Richard Post, Vice
President of the Union, met to discuss a grievance filed by Officer
Bracken. l'be  grievance arose out of the allegation by Bracken that he was
denied pay for the time he reported to the station to provide a witness
statement. At #is meeting, Bracken asked Chief Carroll about his previous
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ccmment  about Bracken never becoming a patrolman because of his filing too
many grievances and not being administratively fit. According to Bracken,
the Chief admitted making such a prior statement and "if he [Bracken] didn't
like it, sue him." (Tr. 13) Post testified that "he [Carroll] did make some
allusion to the number of grievances he [Bracken] had filed and he [Carroll]
did use the term administratively undesirable." (Tr. 35)

30. The following day, Carroll sent the Board of Police Commissioners
a letter recarmending  that they terminate Bracken irrmediately. This letter
follows:

August 6, 1987

To: BOARU OF POLICE CCNMISSIONEES
FFUN: BARRY J. CARPOLL,  CHIEF OF POLICE
SUBJXX':SUPERNUMEBABYMICHAELBRACKEN

Michael Bracken has successfully completed the five training
phases for part time police officers. Before the M.P.T.C.
will certify any prospect they must complete 80 hours of local
in-service departiental field training. The City of Police
must certify that the prospect is canpletely knowledgeable in
departmental policies, procedures and regulations.

Michael Bracken has been participating in these Field Training
Objectives for the past month. Unfortunately it appears that
he has not learned what acceptable behavior is for this
department.

Michael's philosophy on police work and mine are very far
apart. I have conselled [sic] him on his judgment and cortmon
sense on several occasions to no avail. He is unable to
accept criticism from any of his superiors and seems to fight
the establishment at every turn.

Aside from the citizen complaint that you have in front of you
now, I am investigating--a motor vehicle accident that Michael
had with his cruiser on Saturday, August first at Elm and
Route 75. The preliminary findings thus far are that Michael
was traveling at excessive speeds while answering a non-
emergency call to a grass fire, lost control of his cruiser,
went over a curb knocking down a state highway sign. Damages
are estimated at over two hundred ($ 200.00).

Based on these past events and the negative attitude which
Michael has displayed in performing his duties, I WILL NOT
recanmend his certification to the M.P.T.C. It is my
professional opinion that Michael does not possess the
necessary qualities to be a police officer in Windsor Locks.
He has been given ample time (5 l/2 years) to develop into a
team player. He seems to have his own ideas about how a
police officer behaves and we have been unable to convince
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him that some of his ways are not acceptable.

Therefore I recommend you terminate Michael as a part time officer
immediately. You must keep in mind that if you do not take my
recommendation, and allow him to return to patrol duty, you are
placing the town in serious liability.

I have notified Michael both verbally and in writing of my
intention not to certify him and that this subject will be
discussed at the Commission meeting on August 12, 1987.

(Exhibit 6)

31. Also on August 6th, Carroll informed Bracken by letter of his
intention not to reccimnend him for certification as a part time officer and
extended Bracken's suspension "until the conclusion of the August 12th
meeting or until a final disposition is handed down by the Police
Camnission."  (Exhibit 7)

32. m August 11, 1987, the Town Attorney advised Chief Carroll by
letter that Officer Bracken had been cleared of all liability in a police
misconduct case previously filed against the Town and involving other police
officers as well:

. .
KEEFE &I KERNAN
A'ITORNEYSATLAW
182 GRAND STREET -

PCST OFFICE BOX 2156
WATERBURY, CONNECTICUT 06722

Chief of Police Carroll
Windsor Iocks  Police Dept.
Windsor Locks, CT. 06096

Re: Edward K. Wagner v. Richard Bertussi, et al

Bear Chief Carroll:

As you undoubtedly know by now, the lawsuit brought by Edward
Wagner against Michael Bracken, Bernard Kulas and Richard
Bertussi, as well as the Iown of Windsor Iocks,  has been
settled.

Inaanuch  as Michael Bracken is still with your department, I
thought you should know that he was cleared of all charges in
connection with this litigation. Prior to the time that the
case was settled, the plaintiff's attorney voluntarily
withdrew the case against Michael Bracken. This  was done
because he had not produced any evidence implicating Michael
Bracken in any way.

Yours very truly,

JmE.KERNAN (Exhibit 21)
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32. According to Bracken's testimony, at the August 12th meeting after
the Board met in executive session, they reconvened and one board member
left the meeting refusing to take part in the discussion, stating "he wasn't
going to be part of a lynching and which left the police ccanmissioner
without a forum (sic) and there was no action taken at that time." (Tr.17,
Ex. 8)

33. On August 17th the Board of Police Commissioners sent Bracken, in
regard to Chief Carroll's letter of July 23, 1987 (referenced in paragraph
27 supra), the following memo:

A copy of this reprimand is being placed in your personal file-
The ccsnnission  feels you have violated the following Rules
and Regulations.

1. 7.401.27, "Refusing to give name and badge number
when requested", by your own admission you refused
to do so when requested.

2. 7.401.10, "Over-bearing, oppressive or
tyrannical conduct in discharge of duty", again by
your own admission you ordered Mr. Goodman back to
his car without explanation.

34.

The Commission furthermore feels that again you
should review what this commission and the chief of
police are trying to accomplish in regard to
attitudes.

(Exhibit 8)

Also on August 17th,  Carroll sent Bracken several memos: one memo_ .reinstating him to full duty:

To: MICHAEL BRACKEN, SUP-ERAW OFFICER
FRCM: HARRY J. CARROLL, CHIEF OF POLICE
SUBJECT: SUSPENSION

Effective this date, the suspension that was continued
pending the outcome of the Police Connnissioner's
meeting is hereby discontinued. You are reinstated to
full duty.

s/Harry J. Carroll
Harry J. Carroll
Chief of Police

(Exhibit 9A)
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Another suspending him from August 17 to August 31, 1987:

WINDSOR LKXS  POLICE DEPARTMENT

ORDER NUMBER: P.O. #87-60 DATF,: August 17, 1987

INDEX AS: DISCIPLINARY ACTION DISTRIBUTION: 2A, 2B
SUPERNMWUYMICHAELBRACKEN  NEW X AMENDED
15 DAY SUSPENSION

PERSONNELORDER

Supernumerary Michael Bracken is hereby suspended for fifteen
(15) days from August 17, 1987 through and including August
31, 1987.

, ..__ _.._
s/Harry J. Carroll
Harry J. Carroll

And a third memo which is found below in its entirety:

TO:MICHAELBRACXEN,SDP~OFFICER
FROM: HARRY J. CARROti,  CHIEF OF POLICE
SUBJECT: DISCIPLINARY ACTION-FAILURE TOOBEY A DIRECT ORDER

Because of the circumstances surrounding your motor vehicle
accident with cruiser P-3 on August 1, 1987, I felt it
necessary to conduct an internal investigation. You were
ordered by me on August 5, 1987, to prepare a written report
on how this accident happened. When Captain Gifford
delivered my written notice of intent, he again ordered you
to prepare a report on the accident of August 1, 1987.

At this time you refused to comply,  Stating  that anything
you put in writing would be used against you. This is a
direct violation of Section 8.322 of the Departmental Rules
and Regulations, in that you did not obey the lawful order
of a ranking officer.

For this offense, I am removing you from the regular call
list as of August 17, 1987 through and including August 31,

1987.

(Exhibit 9-B)
(Tr. 21)

Officer Bracken never received a written or verbal order from anyone in
the police department to prepare a report of the August 1987 automobile
accident. (Tr.28)

35. On August 27, 1987, Chief Carroll sent the Board of Police
Commissioners another letter requesting Officer Bracken's termination.
(Ex.10)
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36. Cn August 31, Chief Carroll wrote a letter as follows:

TO: OFFICER MICHAEL BRACKEN
FRfX:  HARRY J. CARROLL, CHIEF OF FOLICE
RE: DISCIPLINARY CHARGES-SUSPENSION

Attached you will find copies of charges I have made
against you and filed with the Board of Police. ._
Commissioners. Ihey will notify.you  of the date, time
and place of your hearing. I am enclosing copies of
statements taken from civilians that attest to your
behavior on the date and time of the incident in
question.

You will also remain suspended from the active
rotation roster until such time as the incident has been
heard and a decision rendered by the Board of Police
CO[IPnissioners.  -

s/Harry J. Carroll
HARRZJ.CARROLL
CHIEF OF POLICE

37. cx1 September 23, 1987, the Board of Police Commissioners conducted
a proceeding concerning the allegations leveled against Officer Bracken.
During this proceeding, they voted unaminously to take no action against
Bracken because of the automobile accident of August 1, 1987.

38. ckl September 24,1987,  the Board of Police Commissioners wrote
Bracken advising him of his discharge.(Fx.l3)  The Police Commission acted
upon the assumption that they could not compel Chief Carroll to certify
Bracken as having completed his training. (Tr.27)

39. Officer Bracken submitted evidence on rebuttal addressed to either
the correctness of , or in mitigation of the allegations leveled at him by
Chief Carroll from July 22, 1987 to his termination on September 23, 1987.
(Tr.63-86)(Ex.20-23)

CONCLUSIONS OF LAW

1. A par-t-time supernumerary police officer meeting the definitional.
provisions of C.G.S. Section 7-467(2),  and who is entitlea  to the grievance
procedures of an existing collective bargaining agreement, possesses a
statutory right to vocally participate in the exercise of grievances without
fear of coercion, intimidation, or actual interference, including discipline
or discharge.

2. It was a violation of the Act and a prohibited practice for the
employer to refuse to consider a part-time employee for full time employment
because of prior union activism and a fear that such activism would continue
or increase if full time employment were granted.

3. 'Ihe  employer violated the Act by disciplining Officer Bracken at
least in part for his activities on behalf of the Union.
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4. The employer violated the Act when he disciplined Officer Bracken
at least in part for engaging in political activity protected by the Act by
appearing before the Town public body to speak out on a matter of public
concern regarding an increase in the manpower of the Police Department.

5. Where discipline is motivated in part by anti-union bias the
policies of the Act are best served by recinding the discipline to the
extent it is so motivated and making the employee whole therefore.

6. Where two or or more bases for recinding the same disciplinary
action exist the policies of the Act will be well served by issuance of a
supplementary order to cease and desist fran the prohibited activities.

DISCUSSION

The primary charge made by Officer Bracken in this case is that his
discharge was not motivated by misconduct on his part, but by the improper
and illegal motive of retaliation for his aggressive, activist role as an
advocate for himself and others in numerous grievances filed under the
collective bargaining agreement with Chief Carroll. By discharging Bracken,
it is argued, the Chief succeeded in intimidating other members of the
bargaining unit from fully exercising their rights under the Act, and
removed a painful impediment to the implementation of certain changes he
wished to institute free from challenge by the Union.

.-

To be more precise, the question before us is not whether Officer
Bracken was properly disciplined. Were that the case, this Board would not
be the proper forum for adjudication, since such a question arises under the
existing collective bargaining agreement and must be resolved by
arbitration. What we have here is an alleged statutory violation of Section
7-470 of the Act which prohibits an employer from interfering, restraining
or coercing employees in the exercise of protected Union rights or
discriminating against them for having exercised such rights.

Our precedent in cases of this nature is well established. In
Connecticut Yankee Catering Co., Inc., Decision No. 1601 (1977), we stated:

The Union has the burden of proving that either or both of the
canplainants were discharged or otherwise discriminated
against because of their activity on behalf of the Union, or
at least that their Union ativity was a substantial factor in
bringing about their discharges or other discrimination.

This must be shown by substantial evidence but this need not
consist in direct evidence of improper motive. Such direct
evidence is rarely available and the Union is entitled to
the benefit of any inferences that are reasonable under the
circumstances and that are in fact drawn by the Board.

In Town  of Windham,  Decision No. 831 (1968), we held that : "Where a
discharge is motivated by two reasons , one legal the other illegal, the
burden is on the employer to separate the two and show that the discharge
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would have occurred in the absence of the illegal mOtiVatiOIL”  ‘IhiS  two

part rule is congruent with that initially adopted by the National Labor
Relations Board in Wright Line, 251 N.L.R.B. 1083, 105 L.R.R.M. 1169 (1980),
enforced, 662 F.2nd 899 (1st Cir. 1981),  cert. denied 55 U.S. 989, 102 S.Ct.
1612 (1982), and recently reaffirmed in H.S. Healthcare, Inc., 295 N.L.R.B.
2, 133 L.R.R.M. 1105 (1989), as the standard to be employed in all cases
alleging violations of Section 8(a)(3) which turn upon employer motivation.
Thus, under our rule, initially, the cwlainant  must establish, as a prima
facie case, that the employee's protected conduct was a substantial or
motivating factor in the employer's decision. If this burden is met, the
burden then shifts to the employer to demonstrate, as an affirmative
defense, that the sanction imposed would have been the same even in the
absence of the protected activity. In other words, evidence of statutory
violation alone will be insufficient to shield one who would otherwise have
been properly sanctioned from experiencing the appropriate consequences. If
the employer fails to establish the affirmative defense, then cmlainant
will-prevail.

THE PRIMA FACIE CASE

We must look first to the complainant's proof that anti-union animus
contributed to the discipline of Bracken. It is clear and undisputed by
both Chief Carroll and Officer Bracken that the latter had taken an activist
role in the initiation of a number of grievances on behalf of himself and
others since the inception of Carroll's tenure as police chief. (Tr. 11,60)
By CarrOll’S  estimate, thirty grievances had been initiated from all sources
for the twenty-seven months of his tenure on the date of the hearing in this
case, which in his own opinion was considerable. (or. 60) thus,  despite his
supernumerary status, Bracken's involvement in union activities was well
known to the Chief, and one to which Carroll took considerable verbal and
written exception. (Tr.60, Ex.6)

In Connecticut Yankee Catering , supra, we observed that there is rarely
direct evidence of anti-union annus and that a circumstantial examination
of the facts as presented often explains otherwise inextricable or
inconsistant  circumstances. However, this is not entirely the case before
us, because the anti-union animus is patently apparent. While a
circumstantial evaluation of the facts may still be of value when assessing
motive, we comnence our discussion with the direct evidence presented.

Prior to Carroll's appointment as police chief, Bracken served in a
supernumerary capacity for five and a half years. IXlring  this period of
time, he was evaluated by three supervisors annually and found to be
performing satisfactory work. (Ex. 20,21)

The arrival of Chief Carroll brought with it a number of changes which
the Chief sought to institute. (Tr. 60) This in turn triggered a number of
Union grievances in which Bracken quite visably participated. It was during
this period of time in March of 1987 that two new full time positions were
authorized for the Windsor Locks Police Uepartment.  When the positions were
posted in June, Bracken inquired of the Chief regarding his chances of
achieving full time employment and was told by Chief Carroll that there was
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no way because in the event he became a full time police officer that he
would be president of the Union within a year. While the Chief did not
initially admit to having made such a statement on direct examination (Tr.
43), he later admitted on cross-examination to having made a statement to
that effect, and further admitted to having told Bracken that he would not
be an acceptable candidate for full time employment due to his " anti-
administrative" attitude and his active participation in the filing of
numerous grievances. Finally, the Chief cited Bracken's disrespectful
conduct towards himself during grievances as a separate grounds for
termination (I%. 10). As we noted in City of Waterbury, Decision No. 1074
(1972), even "conduct as a Union President which...was no doubt
abrasive . ..was an activity protected by the Act, and the protection for the
conduct is not lost because the manner of its performance may have been
wanting in diplomacy." While Carroll may not have liked Bracken's manner
during grievances, they still constituted legitimate Union business and
deserved attention on their own merit, unclouded by the conflicting
personalities that existed.

Further, the'Chief recounted an event which took place in February of
1987 where Bracken reputedly sought to sabotage the Chief by appearing
before the Town Board of Finance in order to allegdly  oppose an increase in
police department  manpower.(Hx.lO)  While Officer Bracken admitted to being
present before the Finance Board when it was considering the addition of two
full-time positions to the Police Departient,  he denied doing anything to
discourage their creation and asserted that he had a personal interest in
the creation of those positions.(Tr.67)  We believe that in either case that
the point missed was that Officer Bracken did not forfeit the protections
accorded him while engaging in protect&l, concerted activity, or his first
amen&nent  rights by accepting public employment when it came to speaking
about a matter of public concern, or those rights of free speech conferred
upon him by the Connfcticut and Federal Constitutions, and C.G.S. Sections
7-468(a) and 31-51q.

1 C.G.S. 31-51q  states in pertinent part: "...Any  employer, including the
state and any instrumentality or political subivision thereof, who subjects
any mployee  to discipline or discharge on account of the exercise by such
employee of rights guaranteed by the first amendment to the United States
Constitution or section 3,4 or 14 of article first of the constitution of
the state, provided such activity does not substantially or materially
interfere with the employee's bona fide job performance or the working
relationship between the employee and the employer, shall be liable to such
employee for damages caused by such discipline or discharge, including
punitive damages, and for reasonable attorney's fees as part of the costs of
any such action for damages. If the court determines that such action for
damages was brought without substantial justification, the court may award
costs and reasonable attorney's fees to the employer. c.f. Mount Healthy
City School District Hoard of Education v. Doyle, 429 U.S.274, 283-4, 97
S.Ct. 568, 574, 50.L. Ed. 2d. 471, 481 (1977).
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&art from this history between the parties, the action which w
conclude triggered the series of events leading to Bracken's termination was
Bracken's appeal to the Police Commissioners of Chief Carroll's refusal  to
seriously consider him for full time employment, and in connection
therewi 5! , as a supernumerary, to be excused from the physical agility
testing. According to Bracken, the appeal to the Camnissioners  followed
Carroll's remarks that there was no way that Bracken would receive
consideration due to his Union activism. (Tr. p.13) While Carroll denied
having made the remarks, he later wrote in connection with this
conversation that Bracken "did  not like the answer I gave him." (Ex.10,
p.5) Carroll became incensed with Bracken's appeal of his decision and he
innnediately sought a suspension of seven (7) days. (Exhibit 4) Given the
circumstances and the demeanor of the Chief's testimony, we are persuaded
that Bracken's allegations are correct, and that given the discriminatory
conduct toward him regarding full time employment consideration because of
his active role as a grievance representative, that he had little
alternative but to appeal to the next line of authority, the Commissioners,
or suffer the intimidation of the Chief. As Bracken points out, within the
rules and regulations of the Department, that Rule 8.523 allows such an
appeal as of "right and duty", where orders or instructions are perceived as
being inconsistant  or unjust. (Ex. 3, p.6)

The reprimand which Bracken received for appealing the Chief fell far
short of the termination which Carroll sought to impose. The Chief also
included as part of his reasons for seeking Bracken's termination, a
grievance for the payment of M.R.T. training (Findings of Fact 12,13),  and
the appeal of his judgment that Bracken should perform the physical agility
test in order to be considered for full-time employment. (Findings of Fact
20,21&22)  The Chief included these two items in his list of terminable
offenses (Ex.10) without regard as to whether they constituted protected
activity.

It is apparent from the candid inclusion of these matters within the
grounds listed for termination that Chief Carroll clearly had no legal
regard for either protected Union activity, or where the limits of his
authority ended and where the constitutional and collective bargaining
rights of his employees began. In sum, we find that Bracken has established
a prima facie case of participation in protected Union activity, and the
receipt of punitive sactions  for such activity.

2 By past practice, the 'Iown of Windsor Locks had hired a number of
supernumeraries to be full time police officers once they had completed the
necessary training requirements, provided they met the necessary health
requirements. (Tr.10) Furthermore, active supernumeraries had in the past
been excused from participation in the physical fitness tests administered
when vacancies occurred. (Tr.85)
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THE 'TOWN'S  DEFENSE

The Town defended initially on the basis of jurisdiction. Because a
jurisdictional challenge is potentially dispositive  of this case without
consideration of the merits, we deal with this issue first. The first
grounds for dismissal urged by the Town is predicated upon our prior
decisions in City of New London, Decision No. 2411 (1985) and City of New
Iondon,  Decision No. 2443 (1985). The Town asserts that Officer Bracken was
entitled to grieve his discharge by the express terms of the collective
bargaining agreement, (Findings of Fact 4 and 7), and that our decisions
hold that where an employee has not pursued a grievance to arbitration, that
we will not asscPne  jurisdiction over the matter as a municipal prohibited
practice.

In each of the New London decisions cited above, we determined that we
have jurisdiction to interpret a collective bargaining agreement when an
employer raises its terms as a defense to a union charge of illegal
unilateral change. In such a case, we also determined that if a grievance
had been previously filed challenging the same employer action challenged by
the prohibited practice complaint, and the‘Union  failed to bring the
grievance to binding arbitration after denial of the grievance on the
merits, that the Union would be barred from challenging the employer's
interpretation of the contract if: (a) the issue of contract interpretation
determinative of the grievance is the same issue of contract interpretation
that would be determinative of the prohibit& practice case; and (b) the
grievance proceedings were fair and regular; and (c) the parties have agreed
to be bound by grievance settlements; and (d) to apply such a bar would not
be repugnant to the purposes and policies of the Act.

We find the Town's contention to be without merit. It is agreed that
Officer Bracken did not file a grievance of his discharge. Instead, he
elected to pursue a municipal prohibited practice for a statutory violation

. of his rights to engage in protected union activities free frcnn restraint,
coercion or interference pursuant to C.G.S. Section 7-468 and 7-470(a)(l).
The essence of our decisions in New London, supra, turn upon the concept of
issue preclusion within the doctrine of res judicata. Here, there is no
prior grievance which was abandoned at some earlier unsatisfactory step,
prior to final submission to binding arbitration, and which must be upheld
against a subsequent attempt to relitigate the same issue. Thus, the Tam's
argument is inaLq?licable  to the current circumstances. We have never held
that merely because an individual has a contractual right to grieve his
discharge, that his decision not to exercise that right bars his pursuit of
other available statutory remedies.

Turning  now to the Town's second jurisdictional challenge, the Town
alleged in its post hearing brief that Officer Bracken failed to meet the
definitional requirements of C.G.S. Section 7-467(2)  and (3) which define
"employee" and "seasonal basis" for the purpose of determining the scope of -
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coverage of the protections and benefits of the Act.3. A plain reading of
the sections raised discloses a twu part test. First, in order for coverage
of the Act to extend to Officer Bracken, he must work in excess of 20 hours
per week on a seasonal basis or less than 20 hours per week for a period in '
excess of 120 calendar days. The Town contends that since Officer Bracken
only worked 105 days in calendar year 1986, the last full calendar year
prior to his discharge, and only 92 days in calendar 1987 prior to his
discharge, that he is excluded from the protections of the Act.

We conclude Officer Bracken is covered by the Act because he worked in
excess of twenty hours per week on a regular basis. We think it it clear
that where, as here, an employee works regularly, on a year-round basis for
periods of time  frequently in excess of 20 hours per week, he comes clearly
within the definition of C.G.S. Section 7-467(2),  and that such a liberal
construction is consistant with the remedial provisions of the statute. As.
our Supreme Court has said:

"Finally it must be kept in mind that the statute being
construed is a labor relations act; that labor relations
acts are remedial enactments and as such should be
liberally construed in order to accomplish their
objectives; and that in furtherance of this principal,
exceptions and exclusions are to be strictly construed."

Connecticut State'Board of Labor Relations v. West Hartford Board
of Education, 177 Conn. 68,74  (1979). See also Hartford Board of Education,
Decision No. 1956 (1980); and Public Acts 83-503, and 85-40 which amended
the Statute to its current form.

Having disposed of the jurisdictional arguments raised, we proceed to
an examination of the Town's defense on the merits. we believe that this
case turns upon the sharp conflict in testimony and the credibility of
witnesses. Officer Bracken's was for the most part credible and
consistant. Chief Carroll's was evasive, and replete with inconsistancies.
The Chief denied having discriminated against Officer Bracken during the
employment process for the two new full-time positions, or having terminated
him because of his Union grievance ativities. Concerning the full-time
positions that became available in June of 1987, and for which Bracken
applied, the Chief asserts that Bracken eliminated himself by failing to

3 C.G.S. Section 7-467(2):  )( Employee" means any employee of a municipal
employer, whether or not in the classified service of the municipal
employer, except elected officials, administrative officials, board and
canmission members, certified teachers, part-time employees who work less
than twenty hours per week on a seasonal basis, department heads and persons
DI such other positions as may be excluded from  coveraqe under sections 7-
467 to 7-477, inclusive, in accordance with subdivision (2) of section 7-
471; C.G.S. Section 7-467(3): "Seasonal basis" means working for a period of
not more than one hundred twenty calendar days in any calendar year.
(emphasis supplied)
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appear and undergo the physical agility testing which was an essential
qualification for employment. The testimony adduced clearly discloses that
Officer Bracken knew that the agility test was being made a requirement for
the new position and when the test was to take place. However, equally
uncontroverted is the testimony of Bracken that he secured the permission of
two police ccsmissioners  to be excused frun  the physical agility test in
keeping with past practice for supernumeraries who were actively engaged in
police work. In order to confirm his exemption from  this testing, Bracken
procured the services of Attorney Cashman,  who wrote Chief Carroll to that 1
effect on July 22, 1987. (Ex. 4) Carroll responded to this written inquiry
on July 27, 1987. Nevertheless, at the hearing, the Chief stated that the
sole reason Bracken was not considered for full-time employment was because
of his purprted failure to attend the physical agility test, but he did not
address the legitimacy or lack thereof of Bracken's excuse from  agility
testing. Because Bracken continued to serve on the Police Department well *
after the administration of the physical agility test, and due to the
canplete absence of any assertion that he was in some manner physically
unable to perform the duties of a police officer, we find this reason to be
unworthy of belief.

Chief Carroll also testified on direct examination that the sole
reasons for Bracken's termination were embodied  in his letter to the Police
Commission of August 27, 1987 (Ex. lo), and were a result, not of a single
event, but because of Bracken's overall behavior. (Tr. p. 51,58,59)  In this
regard the Chief enumerated a litany of transgressions which included an
auto accident resulting in a tire blow out, reckless driving, lying, refusal
to submit a written report, arguments with Sargent Baron, insubordinations,
poor judgment, ltck  of familiarity with departient procedures, and attitude
with the public. However, conspicuously absent from this testimony, and
frcan the brief, are other factors which the Chief obviously considered to be
of great importance  when he drafted Exhibit 10 with a mind unclouded by the
legal advice we reasonably surmise that he must have received in the course
of preparing for the current proceeding.

4 Chief Carroll testified that Bracken had refused to take motorcycle beats
in 1984, and that he answered a purportedly non-critical call at a high rate
of speed to assist a woman who severed a vein while shaving her legs. (Tr.
38-40,65-66)  However, neither of these incidents were cited by the Chief as
a specific grounds for termination at the time Bracken's discharge was
sought, nor were they pursued in the Town's  brief. Thus  we give them no
weight and proceed to the grounds clearly asserted by the !IWn  as a basis
for discharge prior to Bracken's termination.
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These factors involved the impermissable reasons discussed previously
concerning Bracken's exercise of his first amendment rights before the Town
Board of Finance, his successful grievance for ME?? training expenses, and
his appeal of the Chief's refusal to consider him for full-time employment
or excuse him from participation in the physical agility test. Despite
these patently illegal bases for discharge, we are left with the task of
determining whether the impermissable reasons cited for Bracken's discharge
were the substantial motivation or whether in fact, absent these reasons,
the discharge would have occurred in any event.

First, we note that the Chief was evasive in his testimony concerning
his motivation behind stating that Mr. Bracken would be the Union President
within a year, and that this comment was just a "rhetorical statement."
When we questioned Chief Carroll more closely, he denied that his actions
toward Bracken were motivated by anti-union animus, but instead explained
that Bracken was "anti-administration, an anti"(sic)  and stated that in his
view, Bracken was an impediment to the implementation of certain policies he
[the Chief] was seeking to institute. We note in passing that frequently
there are instances when an employer experiences frustration with having to
deal with grievances which are percieved as being at cross purposes with a
policy sought to be instituted. Nevertheless, the duty to bargain is not
diminished thereby, nor are the protections removed for that reason alone
from legitimate union activity. We conclude that the Chief's letter of
August 27, 1987 (Exhibit 10) explains his less than candid testimony at the
hearing. First, his silence'regarding the impermissable reasons as
discussed above and the Town's abandonment of those reasons in the brief,
clearly reveal that the Chief was attempting to conceal or at least minimize
the fact that he was substantially motivated by Bracken's aggressive union
activism. Secondly, the other allegations relied upon as a basis for
termination appear to be heavily contrived and poorly substantiated when
considered in light of the rebuttal testimony presented by Bracken at the
hearing.

As we have stated before, it is not our function to determine whether a
discharge was 'for gocd cause and was therefore justifiable, but only whether
it was motivated by the employee's union activity. Where the wloyee  has
established a prima facie case of anti-union animus, and the permissable
reasons given for the discharge appear to be out of line with industry or
past practice-that is, conduct which though warrenting some measure of
-discipline, does not palpably warrent so severe a penalty,-that fact may
tend to show that the given reasons were not the real ones, and were in fact
pretextual. C.F.E.P. Hayes, Inc., Decision No. 1747 (1979). With these
thoughts in mind, we proceed to analyze in chronological order the remaining
reasons asserted by the Town for Bracken's discharge.

On July 23, 1987, approximately ten days after Bracken appealed the
Chief's decision not to consider him for full time employment or excuse him
from the physical agility test, the Chief requested the police comnissioners
to terminate Bracken for discourtesy to members of the public. This conduct
was purportedly evidenced by the complaint of one Cordon Goodman, who
complained about Bracken's lack of courtesy during a recent motor vehicle
stop. Chief Carroll further embellished the alleged offense by
alternatively characterizing it as oppressive behavior, discourtesy, being a
discredit to the police department, and refusing to disclose a badge number,
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each of which constituted a separate violation of the rules and regulations
of the department.

Bracken effectively rebutted these charges by producing a sworn
statement (Ex.22) from one Gregory Scott, cousin of Goodman, who was present
as a passenger in the vehicle when the alleged discourtesy occurred. Scott
concluded that "Then he (Bracken) said that his name and shield number were
on the ticket. Then he left and we left. Neither Gordon or the officer were
being cocky or sarcastic from what I could (g)ear."(sic) We note that when
the police commissioners acted upon this matter on August 17, 1987, that
Bracken received only a reprimand for failing to verbally provide his badge
number and explain to Mr. Goodman why it was necessary for him to return to
his motor vehicle during the motor vehicle stop.

On August 6, 1987, the day following Bracken's last grievance, Chief
Carroll again recomnended  discharge for Bracken. The allegations on this
occasion were that Bracken was travelling at excessive speeds while
answering a non'emergency call to a grass fire. This resulted in the loss
of control of his vehicle which then went over a curb, knocking down a road
sign, and caused $200.00 in damages to the vehicle. (Ex.6) At the same
time, the Chief served notice on the police conmissioners that he would
refuse to certify that Bracken had completed his training due to
philosophical differences, and threatened that if Bracken was not terminated
that they (the police commission) would be exposing the Town to serious
liability. At the hearing, the Chief emphasized the'non emergency nature of
the call to which Bracken was responding at the-time  of the accident which,
in his view, mde the high rate of speed unjustifiable under the
circumstances and therefore evidenced Bracken's poor judgement.

Officer Bracken responded to these allegations by asserting that at the
time of the occurrence, he was dispatched to a fire of unknown origin (e.g.
a genuine emergency) coming from an auto body shop. (Tr.72) At the time he
received the dispatch he was a substantial distance frcm the fire, and that
'while proceding to that location, that he experienced a tire blowout which
caused him to lose control of his vehicle and run over a highway sign.
According to Bracken, the type and nature of the fire was discovered only
after the accident.

In seeking to resolve this conflict in testimony, we note the
investigative report made of the accident by the shift supervisor @x.26),
states: "At about 1016 hours Officer Michael Bracken was dispatched to a
fire at Eddie's Auto Body, 42 King Spring Road., which turned out to be a
grass fire." (emphasis  supplied). While we are unable to otherwise assess
culpability from the evidence presented, it is clear to us that this event
does not exemplify the poor judgement for which it was offered as a grounds
for discharge. Bracken reasonably believed that the fire he was dispatched
to was of an emergency nature at the time he recieved  the order predicated
upon the information with which he was provided.

More revealing, however, was the Chief's perceived need to bolster the
severity of this incident by refusing to certify that Bracken had completed
his training due to philosophical differences. While the Chief failed to

-23-



specify the nature of these philosophical differences, he hinted in his
letter of August 6, 1987 @x.6),  that it was due to Bracken's unwillingness
to be a team player. Since Officer Post testified that on the previous day,
Carroll did make some allusion to the number of grievances that Bracken had
filed and characterized him at that time as "administratiely  undesirable",
we believe it is reasonable to infer that the substantial motivation for
Carroll's philosophical differences with Bracken was rooted in the exception
he took to Bracken's frequent participation in the filing of grievances.

On August  12, 1987, the Board of Police Commissioners were unable to
agree upon how the allegations against Bracken should be handled, as
evidenced not only by their failure to act at that time, but also because
one member left, stating "he wasn't going to be a part of a
lynching"(Tr.17),  and his departure deprived the body of a quorum. Until
that time, Carroll had been able to keep Bracken suspended from work from
August 2nd through 8th, based upon Bracken's appeal of his decision not to
consider him for full time employment on July 12th,  and from August 6th to
August 12th based upon the automobile accident, philosophical differences,
and his refusal to certify the completion of Bracken's training. We review
this sequence of events because we believe it to be explanatory of the
events to follow. On August 17, 1987, the Police Coxunissioners  were finally
able to reach a concensus and issued Bracken a reprimand concerning the
Goodman incident (Ex.8). Also on August 17, 1987, Carroll issued a memo to
Bracken officially ending the suspension invoked on August 6th pending the
outcome of the Commissioner's meeting and returning Bracken to full duty.(Ex
9A) Finally, on the same day, Carroll delivered a third memo to Bracken,
suspending him from August 17th through August 3lst.(Ex.9-A) The basis for
this renewed suspension was for allegdly refusing to obey a direct order to
prepare a report of the accident of August 1st. This allegation was
obviously a very serious offense and if true, one generally intolerable
within the field of law enforcement.

Officer Bracken catagorically denied having ever been ordered to
prepare the report either by Carroll or by Captain Gifford as alleged.
There could be no clearer a conflict in testimony. Left with this conflict,
we examine the credibility of witnesses and the surrounding facts and
circumstances. From this we conclude that the allegations were false and
that Bracken was never ordered to prepare a report of the August 1st
accident. The reasons which cause us to reach this conclusion are as
follows:

1. The order to prepare an accident report is undocumented by a
writing. According to Carroll's letter of August 17th (Ex.9-B),  Bracken
allegedly refused to prepare the report on August 6th (finding of fact 31)
directly to Captain Gifford stating that anything placed in writing would be
used against him. The most immediate recourse under such circumstances
would be to reduce the order to writing and deliver it to Officer Bracken in
order to document that it was issued. This was not done nor was any
reference made to this admittedly serious transgression in the intervening
days which encompassed the deliberations of the police conmission. Every
other alleged transgression put forth by Carroll had been carefully
documented by Exhibits 4,5,6,7,9A,10,11,17,&18,  making it apparent to us
that Chief Carroll knew
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and understood the evidentiary importance of such documentation. Even more
surprising is Officer Kersias' report to Chief Carroll of September 2, 1987
(Ex.26),  which makes no reference to either a request to Bracken to prepare
a report or his refusal to do so even though Bracken was allegdly ordered to
make the report three weeks earlier. Here, the absence of such
documentation allowed Bracken's catagorical denial to create a doubt.

2. Captain Gifford was not called to testify. Ihe doubt created by
Bracken could have been substantially rebutted by Captain Gifford's
testimony. From this we draw an inference by reason of the failure of the
Town to call Captain Gifford to testify. In Tbwn of Greenwich, Decision No.
2269 (1984), we were confronted with a similar circumstance where the Town
failed to call a former police Chief whose testimony would have superior
information material to the case. In Greenwich, supra, we elected to follow
the holding in Secondino v. New Haven Gas Co., 147 Conn. 672, 675, 165 A.2d
598, 600 (1960). where it is stated: "There are two requirements for the
operation‘of the rule: The witness must be available, and he must be a
witness whom the party would naturally produce...A witness who would
naturally be produced by a party is one who is known to that party and who,
by reason of his relationship to that party, or to the issues, or both,
could reasonably be expected to have peculiar or superior information
material to the case which if favorable, the party would produce." (emphasis
supplied)

-

Under the circumstances,. Captain Gifford had succeeded Chief Carroll as
chief of police and by reason of his relationship to the parties would
naturally have been produced by the Respondent Town.  Thus, we infer from
the failure to call Gifford that he would not have testified that he ordered
Bracken to prepare a report of the accident of August lst, when he delivered
the Chief's notice of intent on August 6, 1987. (Ex.9-B),  (Finding of Fact #
31)

3. Cn August 17, 1987, Chief Carroll was confronted with the task of
*allowing Bracken to return to duty. Carroll had managed to keep Bracken
suspended since August 2, 1987. He had during that time twice recomnended
his-discharge and refused to certify the completion of Bracken's training.
Despite these efforts, the Connnissioners had issued only a reprimand to
Bracken and returned him to duty. We believe that it became necessary for
Carroll to contrive another reason to inmediately suspend Bracken from duty,
and that the allegation of failure to obey a direct order, though entirely
undocumented, met the necessary requirement of allowing the Chief additional
time to further document grounds for Bracken's discharge. To do otherwise
would have been of great embarrassment to the Chief, whose struggle with
Bracken over grievances was well known throughout the department and whose
anti-union frame of mind he candidly testified to at the hearing.(Tr.60) As
stated above the complete absence of documentation or corroborative
testimony concerning this charge leads us to believe that there must have
been another reason, and that in this atmosphere, we conclude the reason was
anti-union bias on the part of the Chief.

-25-



Following Bracken's suspension of August 17, 1987, Chief Carroll
embarked upon a third attefilpt to secure his discharge. This was initiated
with another letter to the Police Commissioners dated August 27, 1987,
outlining numerous reasons for Bracken's discharge the most prominent of
which, both legal and illegal, we have previously discussed. Neither Chief
Carroll at the hearing, nor the Respondent Iown in its brief, endeavor to
separate the patently illegal grounds set forth by the Chief in his August
27th letter from those that were arguably legitimate. We briefly review the
more prominent of these not covered previously:

In 1982, four years prior to the arrival of Chief Carroll, Officer
Bracken had been named as a co-defendant in a police misconduct suit with a
former Officer Bertussi. Bracken was later fully exonerated as evidenced by
a letter from counsel for the Town established at the hearing
(Ex.21)(Tr.69). Nevertheless, Carroll persisted in citing this incident as
grounds for discharge.

Additionally, the Chief cited an incident concerning Bracken's
purported refusal to motorcycle patrol a year earlier, on August 4, 1986.

Finally, the Town did produce a critical evaluation of Bracken
conducted by his first assistant, Captain Gifford, on July 17, 1987, but it
is carefully qualified by the remark:

"First let me state that Officer Bracken is a smart and
technically qualified police officer. He is well
versed in both criminal and-motor vehicle laws. He has
completed his training and seems to be interested in a
career in law enforcement..."

(Ex.19)

While proceeding to negatively evaluate other attitudinal factors, we
find this document to be something less than an unqualified condemnation.

Officer Bracken rebutted these charges by introducing into evidence the
' evaluations he had received while serving on the Windsor Locks Police

Department+  @x.20,21)

-- From the beginning of the 1982 evaluative process, Bracken's
evaluations note that he consistently performed satisfactory police work, as
attested to by no fewer than five different supervisors, including Captain
Gifford. None of the evaluations indicate that Bracken's attitude was poor
as Captain Gifford's August 17, 1987 evaluation suggests. In fact, in two
prior evaluations signed by Captain Gifford, Bracken was rated very good in
the area of promoting cooperation while working. The evaluation which
Bracken received immediately prior to the year in which he was discharged
notes that "he is dependable and competent..." It further notes that "he is
capable of handling pressure, is knowledgable  of his position, and is always
willing to do whatever is asked." In light of these evaluations we find the
additional allegations made by Chief Carroll in his August 27, 1987 letter,
not only undocumented, but also emphatically contradicted by the record.
Thus we conclude, the termination of Bracken was motivated in substantial
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part by his vigorous union activity and the antagonism it engendered with
Chief Carroll, a man candidly unschooled in the field of labor relations.

'Ihe  appropriate remedy for the violation based on anti-Union animus has
been, in cases before this Board, the voiding of the discipline entirely, or
where appropriate, to whatever extent the discipline was found to be based
on the impermissible motive of anti-Union bias. City of Stamford, Decision
No. 1948 (1980); State of Connecticut, Decision No. 1823 (1979); Connecticut
Yankee Catering Co., Inc., Decision NO. 1601 (1977); 'Iown of Plymouth,
Decision No. 1352 (1975), aff'd S.Ct.  Litchfield J.D., Dec.6, 1976, Dk.No.
25661; City of Waterbury, Decision No. 1074 (1972). Here it is impossible
to determine what portion of the reconnnended  discipline was based on what
the department perceived to be its legitimate motives and what portion
resulted from what we have found to constitute anti-Union animus. Since the
Respondent Town has not undertaken to even separate the two, but seeks only
to ignore those impermissable reasons, we will not assume its burden.
-,:
_ For the above and foregoing reasons, we enter the following order to
make Officer Bracken whole for the losses he incurred for this wrongful
discharge. In doing so, we must make clear that we are returning Officer
Bracken to his status as a supernumerary due to the fact that we have no
evidence that he was either the most qualified or would have been selected
but for the violations documented herein.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the Town  of Windsor Iocks

. I. --Cease and desist
(a) from discriminating against Michael  Bracken because of his
union activities;

(b) from practices tiich interfere, restrain or coerce employees
in the exercise of their protected rights.

II. Take the following affirmative action which the Board finds will
effectuate the policies of the Act:
.-.

(a) Reinstate Officer Michael Bracken as a supernumerary police
officer with the Town  of Windsor -kSi

(b) Make Officer Bracken whole for the loss in compensation and
other benefits incurred as a result of his wrongful discharge;

(c) Post immediately and leave posted for a period of (60) sixty
consecutive days from posting in a conspicuous place where the
employees involved customarily congregate, a copy of this Decision
and Order in its entirety; and
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(d) Notify the Connecticut State Board of Labor Relations at its
office in the Labor Department, 200 Folly Brook Blvd.,
Wethersfield, Ct.I within thirty (30) days of the receipt of this
Decision and Order and of the steps taken to comply therewith.

CONNEXTICUTS'IIATEBCARDOF  LABORRELA!FIONS

-..
By s/Patricia V. Lm

Patricia V. Lcw, Chairman

s/Craig Shea
Craig Shea

. _.

To: '.
. _

s/Susan Meredith
SusanMeredith

William Gifford, Police Chief
Windsor Locks Police Department
4 Volunteer Drive
Windsor Locks, Ct. 06096

CER'l'IFIED  (RRR)

Richard Davis, Labor Consultant
2505 Main Street
Stratford, Ct. 06497 -

James L. Kestell, Esq.
Gordon & Barnett
Two Lafayette Center
1133 21st St. N.W., Suite 450
Washington, D.C. 20036

CERTIFIED (RRR)

D..Shingleton,  Ct Director-IBPO
1800 Silas Deane Highway
Rocky Hill, Ct. 06067

Michael S. Bracken, Jr.
17 Briar Cliff Drive
Windsor lixks,  Ct. 06046
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MO . cv90-03G4381

C1IEJDSOR LOCKS POLICE
DEPARTMEtdT

vs.

: SUPERIOR COURT

: JUDICIAL DIS'IRICT  OF HARTFORD-
NEW BRITAIN AT HARTFORD

CONNECTIC[JT  STATE BOARD
OF LABOR RELATIONS, ET AL : FEBRUARY 2'3,  1992

MEMORALdDUll  OF DECISION

Tl-~e defendant, Michael S. Bracken, Jr., (hereinafter

Bracken) was enployed  by the Tfindsor  Locks Poiice  Department

(hereinafter Department) as a supernumerary policwmn  from

November 19131 to September 23, 1967. Bracken's position as

superflunerary  pclicenan  was terminated by tile  Kindsor  Locks

Board of Police Comnissioncrs.



Thereafter, Bracken filed a complaint with the Connecticut

State aoard  of Labor Relations, (nereinafter  Board). 'ihe  Board,

despite contentions to the contrary by the Department determined

that it had jurisdiction to hear said complaint and render a

decision thereon.

The sole issue presented to this court is whether Rracken

falls within the provisions of Conn. Gen. Stats. S7-4ti7(2)  and

(31, which provides:

"(2)  'Employee' means any employee of a municipal
eXlplOyer, whether or not in the classified  service
of the municipal employer, except . . . . part-time
employees  kho  work less than twenty  hours per  week
on a seasonal basis"; (31 'Seasonal basis' means
working for a period of not more than one hundred
twenty calendar days in any calendar year;"

It is undisputed that Bracken worktid  185  days in 1986 and

92 days in 1987.

However, the findings of the Board regarding the number  of

-weeks that Bracken worked more than 20 hours per week is subject

to contention and disagreement.

The Board found "5. During calendar year  1986, Bracken

worked more than twenty hours par week for twenty-six weeks of

52 working weeks"  and "6. During calendar year 1987, Bracken

worked in excess of twenty hours per week for seventeen weeks

for a total of 28 weeks  pr ior to his d ischarge."

-2-



These  'indings  are subject to correction pursuant to Conn.

Gen. Stats. 54-1834  which provides "the court may affirm the

decision of the agency or remand  the case for further

proceedings. The court may reverse or modify the decision it

substantial rights of the appellant have been prejudiced because

the administrative findings, inferences, conclusions or

decisions are: (1) In violation of constitutional or statutory

provisions; (2) in excess of the statutory authority of the

agency; (3) made upon unlawful procedure; (4) affected by other

error of law; (5) clearly erroneous in view of the reliable,

probative and substantial evidence on the whole record; or (6)

arbitrary or ca;?ricious  or characterized by abuse of tiiscrztion

or clearly unwarranted exercise of discretion."

The court has very carefully studied and analyzed Bracken's

days and hours worked records for 1986 and 1987. Because tilt2

Eoard's findings are clearly erroneous in view of the reliabie,

probative and substantiai evidence on the whole record, thz

court finds that Bracken worked  a total of 105 days in 1986,

which included 17 weeks in which he worked 20 hours or more in

any given work week. The correlation of this is that Bracken

worked less than 20 hours in 35 weeks of the calendar year 1986.
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The court further finds that Dracken  worked a total of 92

days in 1987 which included 18 weeks in which he worked 20 hours

or more in any given work week. Again the correlation of this

is that Bracken workad  loss than 2U hours in 34 weeks of the

calendar year 1987.

It is an inescapable conclusion that Bracken was a

part-time employee. This conclusion is also supported by the

Dearii finding #3, "Nichael  S. Bracken, Jr., a resident of

Windsor Locks, was employed by the Town's Police Department as a

supernumerary police office, a PART-TIKE  POSITION, from

November, 1931 to September 23, 1987." (Emphasis added!.

A cardinal ruie of statutory  construction is that when  the

words of the statute are clear, they  are to be given tneir

commonly approved meaning and further judicial interpretation is

not required. B. P. Goodrich Co. v. Dubno,  196  Conn. i, 8-

(1985). "Where the statute presents no ambiguity one need look

no further thail the words the;,iseives which WC ~SSU,T~ express  th3

intention of the legislature." Stitzor v. Rinaldi's Restaurant,- - ---

211 Conn. 116, 118 (i989).

Applying the facts of this case, subject to the foregoing

interpretational considerations, to Conn. tien.  Stats. S7-467(2j

-4-



and (31, it is the conclusion of this court that bracken is an

texcludcd  employee as a part-tirJi: employee ~110  worked less  tharl

twentir hours per week  on a seasonal basis. 'i'herefore  the Board

did not have tile  statutory authority to accept juristiiction  of

this case.

It is the judgment of this court that the petition for
I

apF,cal  from  decision of Connecticut State Board of Labor

Relations is sustained, and that the decision of the Connecticut

State Board of Labor Relations is reversed and set aside ar.d

further the complaint of llichael  S. Urackt;ln, Jr. be dismissec!

for lack of jurisdiction.
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POLICE  DEPARTMENT OF T H E TOWN OF  WINDSOR

LOCKS V. STATE BOARD OF LABOR RELATIONS ET AL.

(14569)

PETERS, C. J., CALUXAN,  BERDON, NORCOTT  and KATZ, Js.

The plaintiff police department appealed to the trial court from a decision
by the defendant state board of labor relations determining that the
plaintiff had violated the Municipal  Employee Relations Acr (MER&
($ 7-467 et seq.) when it terminated the empIoyment  of the defendant
B, a supernumezzy  police oZcer. ConcUing that B did not come witbin
the statutory (5  7-467 [2] and [3D  definition of “empioyee” entitled to
the protections afforded by MERA because he was a pan-time employee
who did not consistently work twenty or more hours per week and who
worked fewer than 120 days during each of the calendar years in ques-
tion, the trial court rendered judgment sustaining the plaintiff’s appeal,
from which the board appealed. Held that B having worked on a con-
tinuous basis throughout each of the years in question, the trial court
should not have concluded that he was a seasonal employee not covered
by MEL% XERA  excludes only those employees who work less thar.
twenty hours per week and who do not maintain a continuous employer-
employee relationship for a period in excess of 120 days per calendar
year from the initial date of employment to the fial date of employment.

Argued December 3, 1992-decision  released April 6, 1993

Appeal from a decision by the named defendant
determining that the plaintiff had violated the Munici-
pal Employee Relations Act in terminating the employ-
ment of the defendant Michael S. Bracken, Jr., and
ordering reinstatement of the defendant, brought to
the Superior Court in the judicial district of Hartford-
New Britain at Hartford and tried to the court,
Moran, J.; judgment sustaining the plaintiff’s appeal,
fiorn  which the named defendant appealed. Reversed;
fudgme-nt  directed.

E. Stephen Briggs,  for the appellant (named
defendant).

Stephanie E. Lane, with whom were Ralph Dupont
and, on  the brief, Robert B. Mitchell and Steven J. Sib-
ner, for the appellee (plaintiff).
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BERDON, J. The sole issue on appeal is whether a
part-time municipal employee qualified, for purposes
of the collective bargaining rights afforded by the
Municipal Employee Relations Act (MERA),’  as an
employee as defined by General Statutes 8 7-467 (2) and
(3) of MERA, when he was employed throughout 1986
and for seven months in 1987, but did not work 120
or more days during each calendar year and did not
always work more than twenty hours per week.

The following facts are undisputed. On November 24,
198’7, the defendant Michael S. Bracken, Jr., who was
employed by the plaintiff, the police department of the
town of Windsor Locks (police department), as a super-
numerary police officer, filed a complaint with the
defendant state board of labor relations (board), alleg-
ing that the police department had engaged in prac-
tices prohibited by MERA when it terminated his
employment because of his participation in union activi-
ties and refused to consider him for either of two full-
time positions.

During a hearing before the board, the police depart-
ment argued that the board lacked jurisdiction over the
case because Bracken was a seasonal employee rather
than an employee covered by MERA.  The board deter-
mined that Bracken had worked “regularly, on a year-
round basis for periods of time frequently in excess of
[twenty] hours per week, ” and therefore concluded that
he was an employee as defined by § 7-467 (2) and (3).2

l General Statutes 5 7-467 et seq. General Statutes $ 7-468 (a) provides:
“RIGHTSOFEJ~PLOYEES~~REPRESENT~~S.  (a)Employeesshallhave,
and shall be protected in the exercise of, the right of self-organization, to
form, join or assist any employee organization, to bargain collectively
through representatives of their own choosing on questions of wages, hours
and other conditions of employment and to engage in other concerted activi-
ties for the purpose of collective bargaining or other mutual aid or protec-
tion, free from actual interference, restraint or coercion.”

2 After the board determined that Bracken qualified as an employee under
General Statutes § 7-467 (2) and (3),  it reached the merits of Bracken’s claim
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The police department appealed the board’s decision
to the Superior Court pursuant to General Statutes
S 4-183.3  Finding that Bracken had worked only 105
days in 1986 and ninety-two days in 198’7, and that he
had often worked fewer than twenty hours per week,4
the trial court concluded that Bracken did not meet the
definition of employee in 5 7-467 (2) and (3) because he
was “a part-time employee who worked less than
twenty hours per week on a seasonal basis.” Accord-
ingly, the trial court reversed the board’s decision and
ordered that Bracken’s complaint be dismissed for lack
of MERA  jurisdiction.5

Although it miscalculated the number of weeks in
which Bracken worked twenty or more hours, the board
maintains on appeal that its factual error does not
undermine its original decision because the central issue
in this case is whether Bracken worked for a period
of more than 120 days per calendar year and therefore
was not a seasonal employee. All of the parties now

c.4

and entered an order directing the police department to %ease and desist
from discriminating against Michael Bracken because of his union activi-
ties” and ordering it to reinstate Bracken as a supernumerary police offi-
cer. That order was not challenged before the trial court and is not
challenged on appeal.

3 General Statutes 5 4-183 provides that “[a] person who has exhausted
all admidxative  remedies available within the agency and who is aggrieved
by a final  decision” may appeal to the Superior Court.

4 In its decision, the board concluded that Bracken had worked Wenty
or more hours per week for twenty-six weeks in 1986 and seventeen weeks
in 1987. On appeal, the board admits that it erroneously concluded that
Bracken had worked twenty or more hours per week for twenty-six weeks
in 1986, instead of seventeen weeks as indicated by the police department
and determined by the trial court. The board maintains, and the police
department does not dispute, that Bracken worked twenty or more hours
per week for seventeen weeks in 1987 as well. They also agree that Bracken
worked 105 calendar days in 1986 and ninety-two calendar days in 1987.

6 The board appealed from the judgment of the trial court to the Appel-
late Court, and we transferred the appeal to this court pursuant to Prac-
tice Book 5 4023 and GeneraI Statutes s 51-199 (c).
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agree with the trial court’s calculation that Bracken
worked 105 days in 1986 and ninety-two calendar days
in 1987.

Our review of an agency’s decision on questions of
law is limited by the traditional deference that we have
accorded to that agency’s interpretation of the acts it
is charged with enforcing. Board ofEducation v. State
Board ofLabor  Relations, 217 Conn. 110,119-20,584
A.2d  1172 (1991); Lieberman v. State Board of Labor
Relations, 216 Conn. 253, 263, 579 A.2d  505 (1990);
Grijk  Hospital v. Commission on Hospitals & Health
Care, 200 Conn. 489, 496, 512 A.2d  199, appeal dis-
missed, 479 U.S. 1023, 10’7  S. Ct. 781, 93 L. Ed. 2d
819 (1986). In this case, General Statutes S 7-471(2),
which defines the powers of the state board of labor
relations, authorizes the board to “determine whether
a position is covered by sections 7-467  to 7-477, inclu-
sive, in the event of a dispute between the municipal
employer and an employee organization.” Our duty is
“to decide whether, in light of the evidence, the [agency
charged with enforcement] has acted unreasonably,
arbitrarily, ilIegaIly,  or in abuse of its discretion.”
Gri$%  Hospital v. Commission on Hospitals & Health
Care, supra.

On appeal, the police department argues that the tial
court properly held that Bracken was excluded from
the definition of “employee” under MERA because
(1) Bracken had worked fewer than 120 days per calen-
dar year in both 1986 and 1987 and was therefore a
seasonal employee; and (2) Bracken had often worked
fewer than twenty hours per week in 1986 and 1987.
We conclude that Bracken was improperly excluded
from MERA’s  coverage because he was not a seasonal
employee, having -worked on a continuous basis
throughout the calendar year in 1986 and during seven
months in 1987.
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We begin our analysis by turning to the language of
$ 7-467 (2) and (3). Section 7-467 (2) provides in rele-
vant part: “ ‘Employee’ means any employee of a
municipal employer . . . except . . . part-time
employees who work less than twenty hours per
week on a seasonal basis . . . .” Under $ 7-467 (3),
“ ‘[sleasonal  basis’ means working for a period of not
more than one hundred twenty calendar days in any
calendar year.” Incorporating the definition of seasonal
basis, 5 7-467 (2) provides that only those part-time
employees who work fewer than twenty hours per week
for a period of fewer than 120 days per calendar year
are excluded from MERA.

The plain language of the statute compels the follow-
ing analysis for determining whether an individual
meets MEu’s  statutory definition of employee.6 First,
we determine whether the individual is employed on
a seasonal basis. If we determine that an individual is
not a seasonal employee, then the individual is covered
by MERA. Coverage is required because MERA
excludes only those employees who work less than
twenty hours per .week for a period of fewer than 120
days per, calendar year. Accordingly, one who is
employed for a period of more than 120 days per calen-
dar year is covered by MERA regardless of the num-
ber of hours worked per week. Only if the employee
is seasonal do we need to go further in our analysis by
asking whether the employee works fewer than twenty
hours per week. Under the secon.d  part of our analy-

i.. --I

o “In the construction of the statutes, words and phrases shall be con-
strued according to the commonly approved usage of the language; and
technical words and phrases, and such as hav! acquired a peculiar and appm
priate meaning in the law, shall be construed and understood accordingly.
General Statutes 5 l-l (a). Where a statute does not define a term, it is
appropriate to look to the common understanding expressed in the law and
in dictionaries.” (Internal quotation marks omitted.) Southington v. State
Board of Labor Relations, 210 Corm.  549, 561, 556 A.2d  166 (1989).
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sis, a seasonal employee who works fewer than twenty
hours per week ‘is not covered by MERA. A seasonal
employee who works twenty or more hours per week
is, however, covered by MERA.

The police department argues that Bracken is a sea-
sonal employee because the 120 day requirement in the
definition of seasonal basis is calculated by counting
the actual days worked by the employee. The board
asserts that the 120 day requirement refers to the inter-
val of time that the individual was employed-that is,
the number of days between the initial date of employ-
ment and the final date of employment. We agree with
the board.

The legislature defined seasonal basis as “working
for a period  of not more than one hundred IzventS;  calen-
dar days in any calendar year.” (Emphasis added.) Gen-
eral Statutes S 7-467 (3). The word “period” is defined
as “a portion of time determined by some recurring
phenomenon.” Webster’s Third New International Dic-
tionary. This suggests that the number of days must
be calculated in a group or block of days-a period of
time. See Kmjniak  v. WiZ.sson,  157 Conn. 126,130-31,
249 A.2d 249 (1963). If the legislature had intended to
refer to the actual number of days worked, it would
not have used the phrase “for a period of.” Instead,
the statute would have read “workingnot  more than
one hundred twenty calendar days in any calendar
year.”

The police department argues, however, that such
. a test is unworkable because a student who worked sev-

eral weeks during summer vacation, and a week dur-
ing school break, would be covered by MERA. The
police department’s argument is flawed because this
hypothetical student would not have maintained a con-
tinuous employer-employee relationship for a period in
excess of 120 days. Instead, the student would have

::. . .
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been emp1oye.d  during two isolated and discrete time
periods, each less than 120 days. Only if  the student

- had maintained a continuous employer-employee rela-
tionship in excess of 120 days per calendar year would
he or she be covered by MERA.

Although § 7-467 (2) and (3) do not expressly require
an employee to demonstrate the e,xistence of a continu-
ous employer-employee relationship, such a require-
ment is implicit in the statutory scheme. “In construing
a statute, common sense must be used, and the courts
will  assume that the legislature intended to accomplish
a reasonable and rational result. . . . A statute . . .
should not be interpreted to thwart its purpose.” (Cita-
tions omitted; internal quotation marks omitted.) Bourd
of Education v. State Board of Labor Relations, supra,
126-27.

A review of the legislative history of $ 7-467 supports
our conclusion that an employee who maintains a con-
tinuous employer-employee relationship for a period in
excess of 120 days is not a seasonal employee.7 The his-
tory reveals a liberal intent on the part of the legisla-
ture to provide collective bargaining protection to as
many part-time employees as possible without unduly
burdening municipal employers. Prior to 1983, all part-
time employees who worked fewer than twenty hours
per week were excluded from the definition of
employee. In 1983, however, the definition of employee
was e.upanded  to include nonseasonal employees who
worked fewer than twenty hours per week, and sea-
sonal employees who worked more than twenty hours
per week.8 Public Acts 1983, No. 83-503.

t *./

7 “ ‘[T]he fundamental objective of statutory construction is to ascertain
and give effect to the apparent intent of the legislature.’ ‘* Warkentin v.
Burns, 223 Corm. 14,20,610  A.2d 1257 (1992). Surely, when determining
this intent we may look to the legislative history. See State v. Matiioli,  210
Conn. 573, 576, 556 A.2d  584 (1989).

* “AU this amendment is stating is that those employees who work less
than 20 hours and who are not seasonal . . . could also be granted collec-
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In its effort to afford greater bargaining rights to
part-time employees, however, the legislature did not
want to discourage employers from hiring short-term
employees. Reflecting this concern, the definition of
“seasonal basis” was amended in 1985 to refer to
“working for a period of not more than one hundred
twenty calendar days in any calendar year.” Public Acts
1985, No. S-40. As Senator Kenneth T. Hampton
noted in his remarks, “this bill . . . encourages munic-
ipalities to hire part-time students during the summer
months. What we have done is that we’ve increased
the time from 66 days to 120  days to allow those stu-
dents that come from college, probably the middle of
May through the middle of September, and they are
not under the collective bargaining act.” 28 S. Proc.,
Pt. 3,1985  Sess., p. 756, remarks of Senator Kenneth
T. Hampton.

It is clear from the legislative history that the legis-
lature sought to strike a balance between giving per-
manent part-time employees bargaining protection and
not discouraging employers from hiring transient part-
time help. The police department’s rigid construction,
which affords no protection to individuals who are
employed continuously throughout the calendar year,
but simply work less than 120 days, contravenes the
legislative intent to afford bargaining protection when-
ever reasonably possible.

,

Applying our analysis to the facts of the present case,
we must first determine whether Bracken is a seasonal
employee. Because Bracken was employed continuously
throughout 1986 and for seven months in 1987, periods
in excess of 120 days per calendar year, we concur in

tive bargaining rights. It’s not a guarantee. They would certainly have to
go before the board and ask for inclusion, so its not a guarantee, it’s not
a right. All we’re doing is giving these people their day in court as it were.”
26 H.R. Proc.,  Pt. 6, 1983 Sess., p. 2256, remarks of Representative
William A. Kiner.
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Serrani V. Board of Ethics

the labor board’s conclusion that he was not a seasonal
employee. Having determined that Bracken was not
a seasonal employee, we need not determine whether
he worked OjPenty or more hours per week.g  We hoId
that Bracken must be considered an employee under
MERA.

The judgment is reversed and the case is remanded
with direction to dismiss the plaintiff’s appeal.

In this opinion the other justices concurred.

THOM SERRAXIV.  BOARD OF ETHICS OF THE
CITY OF STAMFORD

(14570)

PETERS, C. J., BORDEN, BERDOIU’,  NORCO?T  and KATZ, Js.

Argued  January G-decision released April 6, 1993

Action for a declaratory judgment to determine, inter
aha,  whether the defendant had jurisdiction to inves-
tigate alleged ethical violations by the plaintiff as a
former public employee, and for other relief, brought
to the Superior Court in the judicial district of
Stamford-Norwalk, where the court, Xgro,  J., denied
the plaintiff’s application to enjoin the defendant from
continuing its investigation; thereafter, the court
granted the plaintiff’s motion for judgment and ren-
dered judgment for the defendant, from which the
plaintiff appealed. Reversed; fwther  proceedings.

James R. Fogarty,  with whom was Carolyn W. Alex-
ander, for the appellant (plaintiff).

).._

L.._

9 The police department claims that the board expanded the scope of the
definition of “employee” under General Statutes 5 7-46’7 (2) and (3) when
it included employees who sometimes work twenty hours or more hours
per week, even if they do not work twenty or more hours per week during
most weeks, or even on average. Because we determine that Bracken was
not a seasonal employee, we need not determine whether the labor board
properly interpreted the phrase “less than twenty hours per week.”


