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July 11;*1990

Gn May 30, 1990, Connecticut Council 4, AFSCME, AFL-CIO (the Union)
filed with the Connecticut State Board of Labor Relations (the Labor Board)
a complaint alleging that the City of New Haven (the City) had engaged and
was engaging in prohibited practices within the meaning of Section 7-470 of
the Municipal Employees Relations Act (the Act). ti June 29, 1990, the
Union filed a request for Interim Relief pursuant to Section 7-471(4)(E)  of
the Act and Section 7-471-36 of the Regulations of Connecticut State
Agencies. Both the Union and the City entered into a full stipulation of
fact on June 4, 1990, at which time both parties waived their right to
informal and formal hearings and the City took notice of the Interim Relief
request that the Union would be making prospectively.

The Union set forth in its cmlaint:

The Respondent is in violation of the Act, including, but not
limited to Section 7-470(a) and Section 7-470(c)  in that it
has decided to remove benefits and wages from employees
during a time in which employees have undertaken to
organize into a labor organization.
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RFMEDY SOUGHT:

As a remedy, Complainant seeks comprehensive statutory remedy
including but not limited to an order to cause Respondent to:

1. Restore all wages and benefits to employees:

2. Refrain from reducing wages and benefits to employees;

3. Refrain from interfering in the formation and existence of
the Union; and

4. Reimburse Corrplainant  for all its costs and expenses
incurred in these proceedings including but not limited
to, counsel fees, salaries, witness fees, transcript costs,
travel expenses, and other reasonable costs and expenses.

0-1 June 29, 1990, the Union filed a brief in support  of its request for
Interim Relief. On July 5, 1990, the City filed a memorandum in opposition
to the Interim Relief request. Predicated upon the full stipulation of the
parties and their respective briefs, we enter an order granting Interim
Relief for a period of thirty (30) days from this date for the reasons set
forth below.

DISCUSSION

Section 7-471(E) of the Act states:

If, by the thirtieth day following the date on which a
complaint citing a violation of section 7-470 was made to
the board, said board has not determined whether a
prohibited practice has been or is being committed  and if
the violation is of an ongoing nature, said board may
issue and cause to be served on the party committing  the
act or practice cited in such complaint an order
requiring such party to cease and desist from such act or
practice until said board has made its determination.

In the present case, by the thirtieth day following the Union's
caplaint,  the Board  had not determined whether a prohibited practice had
been or was being committed  and the Union had made a request for Interim
Relief. The alleged violation is of an ongoing nature.

The substance.of  the Union's complaint is that on July 1, 1990, the
City unilaterally cut wages and benefits of certain professional employees
who had undertaken to organize into a labor organization pursuant to
Sections 7-470(a) and (c). Previously, the Union had filed a Petition for
Election, ME-12,257 (Exhibit l), seeking to organize all professional City
employees who were not, as of June 30, 1989, members of a collective
bargaining unit.
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An Order of Election was issued by us on September 22, 1989 (Exhibit 2), and
the election was held on October 6, 1989. The City challenged the majority
of the ballots cast including virtually every employee in the proposed
bargaining unit. Previously, we have entertained lengthy proceedings in
this matter for which hearings were held on April 4th, May 15th, and June 4,
1990, and which are still awaiting final briefs prior to deliberation.
Notice of the first hearing was mailed on February 16, 1990. On March 27,
1990, all employees in the proposed bargaining unit were notified by letter
from Mayor John Daniels  of his recommendation to the Board of Finance to
reduce their salary and health insurance benefits (Exhibit 3). This was
reaffirmed by a further correspondence of May 17th and May 25, 1990, which
itemized a reduction in medical benefits (Exhibits 4, 5 & 6). Ultimately,
the City Board  of Aldermen adopted Mayor Daniels'  proposal on May 29, 1990.
The aformentioned facts are conceded by the City, which asserts that such
cuts are de minimus  and therefore of no significant consequence. The
unilateral change in a mandatory subject of bargaining, i.e. wages and
health insurance benefits is admitted, though the duty to bargain is denied.

The National Labor Relations Board and the federal courts have held in
a number of cases that a unilateral change in a mandatory subject of
bargaining which occurs after a representation election, but before
issuance of a certification, may interfere, coerce, or restrain employees
and therefore violate the National Labor Relations Act. NLEB v. McCann Steel
co., 78 LREM  2237 (1971); Chateau DeVille,  Inc., 97 LEGM  1051 (1977);
Erich Co. and International Labor- ers Union, 54 LRRM  1251 (1963); Cranston
Print Works Co. and Textile Workers Union, 37 LLB+l 1346 (1956); J.C. Penny
Co. v. NLPB,  384 F.2d  479 (10th Cir. 1967); Laney and IXlke Storage, 58 LLRF?M
1389 (1965). We have followed the aforementioned line of cases in Town of
Plymouth, Decision No. 2030 (1981), where the terms and conditions of
employment (secretarial compensation and the cancellation of certain
personnel rules) were unfavorably modified by the Mayor following an
election, but prior to certification.

Section 4-471-36(g) of the Regulations of Connecticut State Agencies
states:

(g) In determining whether to issue an interim order the
board shall consider

(1) the harm to the complainant if an interim order is
not issued; including whether irreparable injury, loss or
damage will result,

(2) the harm to the respondent if an interim order is
issued,

(3) .the probability of success on the merits by the .
complainant, and

(4) the interests of the public.

With respect to Section 7-471-36(g)(l),  we find that there is
substantial likelihood of harm, including irreparable harm, to the
complainant Union, including employees in the proposed bargaining unit, if
an Interim Order is not issued. A unilateral cut in wages ranging from 3%
to 7 l/2% coupled with an across the board requirement to pay 20% Of the
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existing medical benefits is clearly not de minimus. However, whether
damages are to be viewed as irreparable or not depends more upon the nature
of the right which is injuriously affected than upon the pecuniary measure
of the loss suffered. See Emhart  Industries, Inc. v. Amaluamated  Iocal  Union
376, U.A.W.,  190 Conn. 371, 402 (1983), quoting Harmnerberi-v.-&inert,  132
Bonn.  596, 602, 46 A.2d 420 (1946); Turner & Seymour Mfg. Co. v. Torrington
Foundry Workers Local 1699, 18 Conn. Sup. 73, 79 (1952).

In the present case, there remains pending a hotly contested post-
election dispute which may in the end spawn results ranging from full
certification to a dismissal due to the number of proposed bargaining unit
psitions  contested by the City. While the City is entitled to fully
exercise its rights to object, the extent of its exercise of those rights
have, in this instance, substantially prolonged a final decision. In the
wake of this controversy, the City has initiated certain salary and benefit
reductions without regard for either its fiscal impact upon employees or the
doubt which will be cast upon the Union's ability to provide effective
representation of the bargaining unit. tie promise of certain financial
security, and the reality of losing those benefits following an election
while a prolonged controversy ensues which keeps the ultimate outcome in
doubt, clearly possesses the potential for constraining the employees
freedom of choice and causing them to regret their participation in the
election process, particularly in light of the fact that the City's sole
explanation for its conduct is that the salary and benefit reductions are de
minimus. The clear perception to be received by employees is that the City,
in this case, can litigate the matter indefinitely while acting with regard
to proposed bargaining unit members with impunity. T!XB  we conclude that
the acts complained of possess the capability of irreparably eroding the
confidence of employees if unrestrained during the pendency of the current
controversy.

ti the other hand, we see only slight harm, if any, to the City if the
Interim Relief is ordered for a 30 day period of time. While the proposed
salary and benefit reductions are fairly significant for employees, the
amount of the savings that the City would experience in light of the entire
deficit is minimal.

With respect to Section 7-471-36(g)(3) and the probability of success
on the merits, we are convinced that there is at least a reasonable
likelihood that the Union will be able to prove by a preponderance of the
evidence the ccamG.ssion of an ongoing prohibited practice resulting from
unilateral implementation of the Mayor's recccmmendations. Whether or not
the Union will in fact succeed in meeting that standard will have to await a
final determination.

With respect to Section 7-471(g)(4),  the interest of the public, we are
convinced that those interests are better served by issuance of the ordered
Interim Relief. The public interest is strong in having government conduct
its affairs with a just respect for all its laws including a sensitivity
regarding the collective bargaining statutes. The public perception of the
viability of the Act would be seriously eroded if such unilateral conduct
were to be condoned as being merely de minimus.
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By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Rnployees Relations Act, it is
hereby

ORDERED, that the City of New Haven shall

I. Cease and desist from implementing the salary and benefit
reductions adopted by the Board of Aldermen on May 29, 1990, for each of its
non-union professional employees for a period of thirty (30) days from the
issuance of this Order;

II. Part I of this Order will be reconsidered on a final decision in
this case, at which time the Board will consider whether to extend interim
relief until such a final determination is made of the election petition
filed in Case No. ME-12,257;

III. Post immediately and leave posted until further notice, in a
conspicuous place where employees customarily assemble, a copy of this Order
of Interim Relief in its entirety;

IV. Notify the Connecticut State Board of Labor Relations at its
office in the Labor Department, 200 Folly Brook Boulevard, Wethersfield,
Connecticut, within fifteen (15) days of the receipt of this Order, of the
steps taken by the City of New Haven to comply therewith.

CONNECTICUT S'ITATE  BOARD OF LABOR RELATIONS

By s/Patricia V. Low
Patricia V. I;ow, Chairman
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