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On January 8, 1990, the Connecticut State Employees Association (CSEA,
or the Union) filed with the Connecticut State Board of Labor Relations (the
Labor Board) a declaratory ruling petition to determine whether three
proposals made by the State of Connecticut during pending arbitration
proceedings for a successor collective bargaining agreement covering the
Education Professions (P-3B) bargaining unit are within the scope of
mandatory bargaining under the Act Concerning Collective Bargaining for
State Enployees (the Act).

On January 18, 1990, the State filed its declaratory ruling petition
requesting a scope of bargaining determination pursuant to Rule No. 5-273-39
and 5-273-41 of the Connecticut State Board of Labor Relations regarding
certain of CSEA's proposals, alleging that such proposals were not subject
to binding interest arbitration pursuant to COM.  Gen. Stats., Sections 5-
276a or 5:278(g).

On January 30, 1990, the parties met with Assistant Labor Relations
Agent Kenneth Hampton and began drafting a full and joint stipulation of
facts, which, with the assistance of Assistant Agent Hampton, was finalized
at additional conferences held on February 8, and March 29, 1990. Cn April
10, 1990, briefs were simultaneously filed with the Board and exchanged by
the parties.



On April 19, 1990, the Labor Board met to deliberate the case. On the
basis of the record presented, we make the following decision and
declaratory ruling. Due to the parties irtlmeaiate  need for a written
determination, the Board is issuing a decision in two parts, the first being
.the  .ruling  made by the LaborBoard,  and the second containing a more lengthy
explanation of the reasoning employ& by the Labor Board  in reaching its
decision.

Discussion

Mandatory subjects of bargaining are those about which the Act requires
both parties to negotiate in good faith. West Hartford Education
Association v. DeCourcy  162 Conn. 566 (1972); Cheshire Board  of Fducation,
Decis.ion  No. 2153 (1982;; Joseph I. Lieberman, Attorney General, Decision
No. 2550 (1987). Under Section 5-278(g)(l)  of the Act, a proposal which
concerns a non-mandatory subject of bargaining may not be submitted to
interest arbitration for a decision by the arbitrator. Only mandatory
subjects may be so submitted.

The fundamental analysis for determining whether a subject constitutes
a mandatory subject of bargaining is well established under Connecticut
law. This  analysis originally was enunciated in West Hartford Education
Association v. DeCourcy, 162 Conn. 566 (1972). It recently was discussed by
us in Joseph I. Lieberman, Attorney General, Decision No. 2550 (1987).*

The analysis used to determine what are mandatory subjects of bar-.
gaining is firmly established in Connecticut law. In a 1977 law
review article, our former Chairman Fleming James, Jr. discussed
the analysis used by the Connecticut Supreme Court and the Labor
Board for balancing relevant con&'derations to determine what is a
mandatory subject of bargaining. Chairman James also emphasized
the difficulty faced by the parties in reaching agreements in
collective bargaining:

In aainistering  the federal statutes the NLRB has
developed the concept of mandatory subjects of bargaining
--a concept based on the statutory obligation to bargain
collectively with respect to wages, hours, and other con-
ditions of employment. This contrasts with the concept of
managerial prerogative under which management need not
bargain about decisions which "lie at the core of entre-
preneurial control" even though they may have, an indirect
effect on wages, hours, and other conditions of employ-
ment. In the early days of the NLRB, employers argued for
a broad interpretation of managerial prerogative and
strongly resisted what they regarded as inroads upon the
inherent rights of management. As the Connecticut Supreme

66. DarCy,  Fey, James and Kingston, Connecticut Labor
Relations Statutes and Decisions: Di'Tferences  From Federal
Law, 9 corm.  L.
G. 4 (1977) at pp. 536-538.

* We have emitted  several footnotes from the below quoted text.
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Court has noted, however, the decisions of the NLRB and
the federal courts "have consistently expanded the number
of items which fall within the penumbra of the phrase
'other conditions of employment.'"

This problem has its counterpart in public sector
bargaining. Statutes vest various public bodies with
broad powers to control departments under their
jurisdiction. Boards of education and of police or fire
oonmissioners,  for example, often guard the powers vested
in them with a protective jealousy reminiscent of the
private qloyer's  attitude toward management prerogatives
in the early days of the Wagner Act. However, collective
bargaining statutes do, to some extent, invade the fields
once reserved for management or statutory prerogative, and
the Connecticut Supreme Court has recognized that such
labor laws "divest boards of education of some  of the
discretion which they otherwise could exercise.” This
change has been a hard pill to swallow for conscientious
administrators bred in an older school of thought,
particularly in agencies with a paramilitary tradition
like police and fire departments. But if, as the Board
believes, public employee bargaining is here to stay, the
administrators' attitude is likely to change as time goes
on.

Board decisions on mandatory subjects of bargaining
have closely followed  NLRB rulings and the pattern set by
the Connecticut Supreme Court in West Hartford Educ. -
Ass'n,  Inc. v. DeCourcy.  In DeCourcy, a case involving
teachers, the Connecticut Surjreme  Court imnorted  much of
the federal labor law on this topic into Connecticut
public sector labor relations. The court determined that
the scope of negotiations should be relatively broad and
sufficiently flexible to accomncdate  the changing needs of
the parties. Accordingly, police rules and regulations as
to many itevlhave  been held within thflsield  of mandatory
bargaining. In Town of East  Haven, the Board
reasoned as follows:

As DeCourcy recognizes there is an area of overlap
between what have traditionally been thought man-
agerial functions and what concerns conditions of
employment for the employees. In drawing the line
within that area between those items that must be
bargained over and those which the employer may act
on without bargaining, a balance must be struck.

111. Town  of Fast Haven, State Bd. of Labor Relations
Dec. No. 1279 (Jan. 27, 1975).

112. Id.-
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And in striking it the tribunal should consider, we believe,
the directness and the depth of the item's impingement on
conditions of employment, on the one hand, and, on the
other hand, the extent of the employer's need for
unilateral action without negotiation in order to serve or
preserve an important policy decision ccmmitted  by law to
the employer's discretion.

In the UeCourcy case, the Connecticut Supreme Court recognized
another factor (imported frcm  federal law) relevant to determining
whether a given subject is a mandatory subject of bargaining:

There [is another factor] which we must consider in
order to determine if an item falls within the scope of
negotiability. The National Labor Relations Board and the
courts in interpreting the federal labor act have freguent-
ly turned to the history and custi  of the industry in
collective bargaining. In holding that the contracting-out
of work is a mandatory subject of collective bargaining,
the Supreme Court of the United States stated that "[wlhile
not determinative, it is appropriate to look to industrial
practices in appraising the propriety of including a
particular subject within the scope of mandatory
bargaining... Industrial experience is not only reflective
of the interests of labor and management in the subject
matter but it is also indicative of the amenability of such
subjects to the collective bargaining process." Fibreboard
Paper Products Corporation v. N.L.R.B., supra, 211.T h e
United States Suprereboard case,
observed that provisions concerning the contracting-out of
work exist in many contracts‘and that the subject is the
basis of many grievances.

DeCourcy,  at p. 584.

In applying the DeCourcy/East  Raven balancing test discussed above,
;r~;i~unne;~h~;a~~~~  to be mandatory subjects of

.

6 7See cases cited on p. 536 (note 105) of Uarcy,  Foy, James and
Kinson, and on pp. 278-279 (note 151) of Foy and Moskowitz.
[Connecticut Labor Relations Law: Recent Developments In An
Evolving Identity, 17 Conn. L. Rev. No. 2 (1985)l.

Apart fron  the UeCourcy/East  Raven balancing test, we have recognized that
in certain circumstances a subject may be removed from the realm of
mandatory bargaining by other statutory requirements. In this regard, we
observed the following in Connecticut State Council of AFSA Locals, AFL-CIO,
Decision No. 2225 (August 15, 1983):
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Aside from what the duty to bargain in labor relations statutes
may otherwise require, both this Labor Board, other labor boards
and courts have recognized that the borders of negotiability are
sunetimes  affected or fixed by statutes other than the labor
relations statutes themselves and tha0,  these other statutes must

be accorded their intended force and effect. [ciations  unitted].

. ..In approaching this task, we must be careful as the
administrative agency charged with the enforcement and
interpretation of the Negotiations Act, that we do not act with a
myopic view of the statutes as a whole. Rather, we must and
shall proceed with full awareness of the presumption that the
Legislature enacts statutes in view of other existing statutes
and that when viewed together, the set of state statutes as a
whole are intended to be read so as to make one consistent body
of law. Budkofsky v. missioner of Motor Vehicles, 177 Corm.
588 (1979) and cases cited therein.

The Labor Board has been given the statutory responsibility
of assuring the integrity of the collective bargaining process in
wide range of different contexts. Assuring that integrity
includes displaying a sensitive concern for the public policies
which the legislature has adopted in each of these varying
contexts. We must balance awareness of the requirements of
collective bargaining with the attainment of the substantive
goals required by other relevant and applicable legislation. The
above opinion reflects such a balancing; legislative purposes are
respected, both in education and in collective bargaining, and an
optimal and coherent resolution of a congerie of purposes is
struck.

Connecticut State Council of AFSA Iocals,  AFL-CIO,  at
p. 5; Aff'd in Connecticut Education Assn. v. State
Board of Labor Relations, 5 Corm. App. 253 (1985).

As the foregoing quotations clearly convey, while labor relations statutes
must be interpreted in light of the requirements of other statutes, so must
those other statutes be interpreted in light of labor. relations statutes.
See also Lieberman, supra at p. 18. In this regard, we have found
persuasive the views of former Professor Harry T. Edwards (currently Judge .
of the Federal Court of Appeals for the District of Columbia) expressed in
his influential 1973 law review article, The Emerging Duty to Bargain, 71
Mich. L. Rev. 885 (1973) which we quoted 'in the Lieberman case:

Professor Edwards advocated the need for and legitimacy of states
accepting in the public sector the broad scope of mandatory
bargaining that has been recognized in the private sector and he
noted the approach he believed should be taken when public
sector labor relations policies compete with other public
policies:

In states such as Michigan, New York, Pennsylvania,
Connecticut, and Wisconsin, the trend toward the use
of private sector principles to guide the development
of labor relations in the public sector is
accelerating. . . . . . . .
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. ..There is a dawning realization that public employees
are primarily employees and only secondarily
government employees. Therefore, they should be
denied bargaining rights available to other employees
only-when there are compelling governmental or public
policy reasons for such restrictions. . . . .

. ..Clearly.  there are limitations on...the extent to
which public employees may determine, through the
bargaining process, policies which are matters in the
domain of the comnunity  as a whole or its elected
representatives. But the legitimate expectations of
public employees should not be thwarted by mere
platitudes. The determination that bargaining is not
appropriate should be made only after a searching
examination of the competing policies involved.
71 Mich. L. Rev. 932,934.

Lieberman at note 51.

We now turn to an application of the DeCourcy  balancing test, as
interpreted by us in East Haven , supra, to the issues presented in the
present case. In addition, we address the effect of other statutes upon
these issues where it is appropriate and necessary to do so.

The following sets forth both petitions on a proposal-by-proposal basis
challenged as nonmandatory, and our decision.

SIR-12,625

Issue(Ine:

The State proposal which the Union challenges involves Article 19 of
the parties agreement concerning additional compensation for recruitment
and/or retention:

During the term of this Agreement if the State wishes
to provide additional compensation to certain
classifications or for certain assignments for pur+ses
of recruitment and/or retention, the State and the
Union will meet and discuss the proposed increase. If,
after thirty (30) days of discussions, no agreement has
been reached, the State may implement the additional
ccmpensation.

It is the determination of' the Board that the proposal deals directly
with the issue of wages and is a mandatory subject of bargaining.

IssueT+RX

This issue also involves Article 19, Compensation of the current
contract, and is a proposal to allow the State to determine without .
bargaining the right to determine the rate of pay for new employees:
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Include language recognizing the State's right to determine
the step placement of new hires into the bargaining unit.

Because this issue concerns wages, it is a mandatory subject of
bargaining.

ImThree:

This issue concerns a State proposal that mandates coalition bargaining
with other employee organizations as set forth in (bnn. Gen. Stats., Section
5-200~. The current contract language describes an Objective Job Evaluation
Reopener which was effective January 13, 1989. The State!s  proposal is:

If further negotiations are required by C.G.S. Section
5-200~  during the term of this Agreement, such negotiations
will be accorrrplished  through coalition bargaining in
accordance with the date designated by such legislation.
This provision shall be modified by any statutory change
regarding Objective Job Evaluation (OJE) effective during
the term of this Agreement.

It is the determination of the Labor Board that this proposal is a
permissive subject of bargaining.

SUR-12,657

Issue one:

The Union proposal regarding Stewards and Superseniority are asserted
by the State to be a nonmandatory subject of bargaining. It is set forth as
follows:

Retain current contract language in Article 8, Section 2(b):

Union stewards will not be transferred involuntarily to an
agency or facility except if necessary to meet operational
needs. Such transfers shall not be made arbitrarily.
Grievances under this section shall be expedited to Step III
of the grievance procedure.

It is the determination that the subject of steward protection from
involuntary transfers concerns a mandatory subject of bargaining.

The second proposal concerns the effective date of wage increases and
upgradings. At issue is whether proposed benefits could mence June 30,
1989 as opposed to July 1, 1989, the first day following the expiration of
the predecessor agreement. Similarly, certain Union proposals made in
connection with issue three concern the effective date of June 30, 1989 for
wage upgradings for classifications added to the I?-3B bargaining unit
instead of July 1, 1989.

It is the Board's determination that both these proposals are
permissive subjects of bargaining.

-7-
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This proposal can be broken down into two parts. The first concerns
the loss of pay resulting fran placement on the Instructor Pay Plan and a
written notice issued attendant thereto. It is a permissive subject of
bargaining because it concerns non-bargaining unit members, i.e. employees
from other bargaining units who are being considered for or being offered
State School Instructor positions. The second portion of this proposal
establishes penalties for non-compliance or errors in cunpliance with step
placement. Falling clearly within the domain of wages, and liability
thereof, it is a mandatory subject of bargaining.

ISSUEFIVE:

The proposal concerns the number of Student Contact Days within the Ten
Month School Year. The Union's proposal is as follows:

Effective July 1, 1989, the allcrwable contact days for ten
month erry?loyees  shall be no more than one hundred eighty
three (183) days.
Effective July 1, 1990, the allowable contact days for
ten month employees shall be no more than one hundred
eighty (180) days.

The Unified School Districts of the P-3B bargaining unit are subject to
the educational requirements of the State Board of Education and must adhere
to the minimum requirement of 180 school days. The current proposal does
not seek to infringe upon the 180 day minimum required by law. Hours are a
mandatory subject of bargaining pursuant to the Act Concerning Collective
Bargaining for State Employees. As such, this issue is a mandatory subject
of bargaining.

ISSUE SIX:

The subject of this proposal is the number of wxk days and time period
for the scheduling of the ten month school year. The current contract
language states:

"The work year for ten (10) month employees shall be one
hundred and eighty-eight (188) days, between dates of
September 1, and June 30."

The Union's proposal is to add to the current contract language the
following:

Effective July 1, 1990, the work  year for ten (10) month
employees shall be one hundred eighty-five (185) days
between the dates of September 1, and June 30.

-8-
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This proposal, like Issue 5, clearly involves hours of employment, and
thus, under the Act Concerning Collective Bargaining for State mployees,  is
a mandatory subject of bargaining.

ISSUE-2

This  Union proposal concerns a pilot alternative summer mrk program
for the smer session to provide employees with an opportunity to choose
between a five (S), seven (7), and a ten (10) week work schedule. The
initiation of such a pilot program is clearly a managerial prerogative
thereby making this proposal a permissive subject of bargaining.

ISSUEEIG3l!:

This issue concerns employee requests for schedule changes and for
temporary part-time work. The current contract language is as follows:

Article 18, Section Three: Upon  request of an employee and
upon approval of an appropriate management designee, the
employee’s work schedule may be arranged to acccznodate
needs in such areas as, but not limited to, child care,
transportation, or participation in an educational
program.

Article 51, Section Three: A permanent full-time employee
may request of management that their position be adjusted
to a part-time status of not less than half-time. If
granted, the reduction to part-time shall be considered a
temporary arrangement and the employee shall remain in the
bargaining unit and be covered by the terms of this
Agreemnt.

To this language, the Union proposes to add: ,

Add to Article 18, Section Three:

This request will not be unreasonably denied by the management
designee .

Add to Article 51, Section Three:

A request to work part-time will not be unreasonably denied by
the Employer.

The only dispute here is whether the reasonableness of denials of such
requests should be subjected to the scrutiny of a grievance arbitrator.
While educational policy may have to be carefully considered in deciding
such matters, it is not clearly impacted by the form of the current proposal
which is clearly a mandatory subject of bargaining.
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This Union proposal seeks to place restrictions on work assignments on
certain employees and describe the acceptable teaching certificates for
employment within the bargaining unit.

The current contract language states as follows:

Article 34, Intra-school Schedules and Assignments:

Management recognizes the need for teachers and
instructors to express preferences regarding intra-
school schedules and assignments prior to the closing
of the program year.

An appropriate supervisor shall consider such
preferences in the final determination of assignments.

It is recognized that manage?lent  reserves the right
to change assignments in response to the program needs
of the facility.

The Union proposes to:

add to current language:

Notwithstanding the above, management shall offer
assignments to employees holding initial or provisional
educator certificates in order that they may meet
teacher certification requirements under lo-145  (b) of
the General Statutes. The offer of assignment must be
within the employee's region.

The parties agree that a valid State Board of
Education Teaching  Certificate under the State School
Teacher job specification shall include initial,
provisional, standard, permanent, or professional
educator certificates.

The two issues raised by this proposal are permissive subjects of
bargaining.

ISSUETEN:

This  Union proposal concerns selection of bargaining unit members for
promotion on the basis of seniority.
follows:

The current contract language is as

Article 35: Section Two. Insofar as practicable, appointments to
permanent positions within the bargaining unit shall be made in
the following order of preference:

1. by prmtion of a qualified qloyee  of the agency
involved;
2. by pranotion of a qualified employee of another State
agency  ;
3. by original appointment.

ND appointment is to be made hereunder until laid off employees
eligible for reappointment and qualified for the position

.
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involved are offered reemployment. The filling of any such
permanent position shall be subject to affirmative action
requirements and the Employer's ability to meet the specific
requirements of the position in question.

Section Three. In the event that two or more employees are
equally qualified to fill a permanent position, seniority
shall be utilized to break the tie.

Section Four. Disputes over Section Two and Three of this
Article may be grieved through Step 3 of the grievance
procedure, but are not arbitrable. Unless the mloyer  can
be shown to have acted arbitrarily or capriciously, the
hearing officer shall give substantial weight to the
judgment of the I9nployer in $pplying  the relevant evaluation
standards. Junior employees cannot grieve the selection of
a more senior employee.

The Union's current proposal is to retain the current contract language
found in Section W, relating to promotion, and Section Three relating to
the utilization of seniority to break any tie between two equally qualified
employees. The proposal is an illegal subject of bargaining because it
violates the express provisions of Conn. Gen. Stats., Section 5-272(d) which
excludes the rating of candidates and the appointment fran lists established
from merit examinations from collective bargaining.

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Act Concerning Collective Bargaining for
State Employees, it it hereby

DECLARED,  that to the extent discussed in the attached decision, and
more  fully in the subsequent decision to be forthming, the scope of
bargaining determinations as described herein constitute the rulings of the
Connecticut State Board of Labor Relations.

CONNJXTICUT STATE BOARD OF LABOR RELATIONS

By s/Patricia V. Low
Patricia V. Iow, Chairman

s/Lee Terry
Lee Terry

s/Susan Meredith
Susan Meredith
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Ellen M. Carter, Attorney
Labor Relations Specialist
State of Connecticut
DAS-Office of Labor Relations
One Hqrtford Square West
Hartford, Ct. 06106

Mrs. Sandra Biloon
Director of Personnel & Labor Relations
State of Connecticut
Rocm 403-State Office.Building
Hartford, Ct. 06115

Peter Allen, L.R. Operations Manager
DAS-Office of Labor Relations

One Hartford Square West
Hartford, Ct. 06106

Robert Krzys, Esq.
970akStreet
Hartford, Ct. 06106

Robert  D. Rinker, Executive Director
Connecticut State Employees Association
760 Capitol Avenue
Hartford, Ct. 06106

CERTIFIED (RRR)

CERTIFIED (RRR)

CERTIFIED @RR)

CEFZIFIED(RRR)


