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LEc1s1oN  AND ORDER .

On March 4, 1988, the Connecticut State Employees Association (CSEA)
filed with the Connecticut State Board of Labor Relations (the Labor Board)
a complaint alleging that the State of Connecticut, Department of Criminal
Justice (the State) had engaged and was engaging in practices prohibited by
the Act Concerning Collective Bargaining for State Employees (the Act). The
substance of the complaint was that the State had failed to supply infonna-
tion which the Union had requested in relation to contract negotiations.
Specifically, the Union alleged that:

The state has failed to provide for each inspector his/her
employee number , age, length of time in current classification,
salary group and step, accrued vacation time, accrued sick leave,
length of state service, type of health insurance coverage (single
or family), amount of compensatory time accrued for each of the
last three years , amount of compensatory time taken for each of
the last three years , amount of compensatory time "lost" for each
of the last three years, educational background, training requests
and disposition of said requests, automobile insurance policy,
current personnel policy of the Division of Criminal Justice and
the amount of money expended for training on Inspectors for the
last tti fiscal years.



After the requisite preliminary administrative steps had been taken,
: the complaints were consolidated and were brought before the Labor Doard.for

hearing on August 17, 1988. Both parties appeared at the hearing and were
provided a full opportunity to be heard, adduce evidence, and.examine  and
cross-examine witnesses. Both  parties.filed  written briefs, the last of
which was received on February 14, 1989. --

.-

0-1 the basis of the whole record before us, we make the following
findings.of  fact, conclusions of law, and order.

FindiGgs  of Fact

1. The State of Connecticut is an employer within the meaning of the
Act.

2 . The Union is an employee organization within the meaning of the Act
and has at all times relevant to this case beenthe  exclusive statutory
bargaining representative for those Divi,sion of Criminal Justice employees
.working  more than twenty hours per week as Inspectors, Senior Inspectors and
Supervisory Inspectors.

i3e The parties had a collective'bargaining agreement which was due to
expire on June 30, 1988.

4. On December 14, 1987, the Union wrote to the State, stating that
"in preparation for the upccming  negotiations" it formally requested certain
information, and looked "forward to your prcxnpt response." Specifically,
the Union requested the following information:

1. For each employee:
a. N a m e
b. Employee Number
c. Age
d. Classification
e. Length of time in current classification
f. Salary group and step
g- Accrued vacation time'
h. Accrued sick time
i. Length of service for the Division of Criminal Justice

2
Length of state service
Type  of health insurance coverage, single or family.

2. Copy of current personnel policies for the Division of
Criminal Justice

3. The amount of monies expended for training on Inspectors
for the last two fiscal years.
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5. In a letter dated December 31, 1987 th.e  Union requested the
following additional information:

1. For each employee:
a. &our& of compensatory time accrued for each of the last

three years;
b. Amount of compensatory time taTen for each.of  the last

three years;
c. Amount of compensatory time "lost" for each of the last

three years;
d. Educational bacKground, i.e. Associate or Bachelor's

Degree;
e. Training requests and disposition of those requests

(granted or denied):
2. Automobile Insurance Policy.

(Exhibit lB)

6. Cm January 6, 1988, the Union formally requested mncement  of
negotiations for a successor collective bargaining agreement. (Exhibit 1C)

7. 0-1 January 29, 1988, the parties met for their initial negotiations
session, at which time the State did present certain information concerning
the distribution of unit employees within salary groups. However, no
breakdown was given by employee. (Exhibit 3)

8. At that meeting the Union told the State that it believed this data
was inaccurate and incomplete, and the State replied that it would look into
the matter.

9. The Union also told the State that it was seeking compliance with
the rest of the Union's information request.

10. At the January 29 meeting, the Union presented its proposed new
1988-1990 contract.

11. In a letter dated February 3, 1988, the Union repeated its claim
that the January 29 information was "inadequate and incorrect" and also
advised that if the State did not meet the information request by February
19, 1988 the Union would file a complaint with the Labor  Board.

12. Cn February 19, a second bargaining session was held and the State
supplied what it claimed was corrected information concerning salary
groupings, still not broken down by individual employee. (Exhibit 4)

13. At the February 19 session, the State also supplied the Union with
a list of unit employees with their home addresses, titles, date of entrance
into the division, and work location. (Exhibit 5)

14. On February 19, the State also gave the Union a document setting
forth total group figures%concerning  accrual and use of "compensatory time"
of inspectors, but there was no breakdown by either anonymous or named

( individual employee. (Exhibit 6)
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15. At the February 19 session, the State challenged the relevancy of

certain information, but the record does not establish which information was
challenged.

16. Another bargaining session was held on March 1, 1988, at which
time the Union noted that its information requestwas  outstanding, but no
additional information was provided by the State at that time;"

17. The parties reached agreement on ground rules.on  March 1, 1988.

18. c)n March 4, 1988, the co&plaint in the instant case was filed with
the Labor Board.

19. At a negotiating session on March 10, 1988, the State provided a
copy of the personnel policies. In response to the Union's earlier request
for data on applications for professional training and their disposition,
the State stated only that five inspectors had applied for professional
development, and that four applications had been granted and one denied.
The Union objected that it wanted the names, and stated that it thought the
State's numbers were low.

20. At the fifth bargaining session on March 21, 1988, at which the
State announced that its Chief Negotiator was being replaced, the State
provided data concerning vacation and sick leave accrual with individual
entries by employee, but without identifying the names of those employees.

21. At that meeting, the Union objected that this anonymous format was
unacceptable, and the State replied that this information dealt with
"Privacy of Information" and was confidential. This was the first time the
privacy" defense was raised (based on the record evidence).

22. The Union disputed this characterization and advised that it had
received similar information fran the State in other negotiations.

23. A sixth session was held on April 25, but no additional
information was received.

24. An informal Labor Board conference was held on April 26, 1989, but
no additional information was supplied. The State also disputed the
relevancy of the Union's request for employee identification numbers, and
the Union explained why it sought the numbers.

25. No additional information was provided by the State at bargaining
sessions on April 26 and May 4, 1988.
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26. !l?he  Union filed a request for binding arbitration on May 11, 1989.
(Exhibit 8)

27. By letter dated May 11, 1988, the State forwarded to the Union
information concerning the number of employees who were at specific ages,
the number of inspectors selecting given categorie_s of health insurance, and
data concerning the actual accrued sick leave, vacation leave.and
compensatory time broken down by individual. (Exhibit 9)

28. On June 9, 1988, the Labor Board issued  its notice of formal
hearing to be held in this case on Suly 28, 1988.

29. &I June 29, 1988, the State provided a copy of the current
automobile insurance policy. (Exhibit 10)

30. 01 July 8, 1988, the Union received written data fran the State
which contained an accounting by office of compensatory time accrued, used,
lapsed, and carried over for the preceding three years. (Exhibit 11) No
breakdown by name -nor by anonymous individual- was provided.

31. By letter dated July 20, 1988, the State supplied a list of
employees with their employee numbers and appointment dates. (Exhibit 13)

32. On July 26, 1988, the State sent the Union a document which
supplemented the July 20th letter by adding total years of State service by
named employee. (Exhibit 12)

33. At various times during negotiations when the Union stated that it
needed the specific names of employees to be attached to data concerning
employees' compensatory time , vacation and sick leave, age, etc., the State
questioned why the names were needed. The Union replied that the names were
relevant but did not explain their specific relevance.

34. In tm instances when the Union did explain specifically why it
needed information -i.e. the auto insurance and length of service, as
explained at the informal conference on April 26- the State did supply the
data. The auto insurance policy was supplied on June 29 and the length of
service on July 26, 1988. .

35. The Union's initial proposals called for changes in time credited
for seniority, Exhibit 2, p. 31; improved health insurance, Exhibit 2, p.
45; vacation buy-back, Exhibit 2, p. 37; a training fund, Exhibit 2, pps.
54-55; elimination of compensatory time, Exhibit 2, p. 34; payment for
degrees, Exhibit 2, p. 32; an increase in the no-fault coverage, Exhibit 2,
p. 57; and salary increases, Exhibit 2, pps. 30-31.

36. As of the time of the hearing (7/28/88), the following requested
information identified by named employee had not been supplied by the
State: age, salary and step, accrued vacation time, accrued sick leave,
ccnnpensatory time data, type of health insurance, educational degrees, as
well as names of employees who have made the training requests.
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37. In response to the request for educational background of
w Inspectors, the State told the Union that it did not keep such records.1

38. State negotiator Guy Wolfe testified that long periods passed
before supplying data to the Union because only one employee is assigned to
this work, which must be done by hand. (Tr. 79). __._

Conclusions of Law

1. An employer's duty to bargain in gocd  faith includes the duty to
supply information pertinent to a uriion's  proper performance of its
responsibilities. Such information includes that relevant to ongoing
negotiations.

2. Information which must be supplied includes that which is
presumptively relevant because it concerns the core of the employer-employee
relationship and that which is proven to be relevant in a particular
context.

3. If information is presumptively relevant, a party making a request
need not show its precise relevance unless effective rebuttal canes  forth.

4. Even where information is relevant, a party to whan the request is
made may -times provide adequate reasons why it cannot in good faith
supply the information.

5. A union's right to relevant information can be subject to counter-
vailing privacy interests which may be sufficient to outweigh the Union's
right to that information.

6. Information linking employee names with their wages, benefits and
other information at the core of employer-employee relationship is

presumptively appropriate and must be supplied by an employer.

7. The information requested in the instant case .was either
presumptively relevant or proven relevant to.ongoing negotiations.

8. There is no privacy interest concerning the information involved
herein which is sufficient to outweigh the Union's right to the requested
information.

9. The State did not rebut the presumption of relevance of the
requested information or demonstrate valid reasons for failing to present it
or tardily presenting it.

10. By failing to supply or supplying in a tardy fashion certain
requested information, the State breached its duty to bargain in gocd faith.

1 The Union did not challenge this State defense.
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Discussion .

The Union here charges that the State's Department of Criminal Justice
has breached its duty to bargain ingood  faith by its failure to supply
requested information. As of the hearing date , some of this information had
been supplied, a fact on which the State seems to .@y as a defense. The
State also  challenges the relevancy of some of that provided information.
Other requested information had not been supplied. In scme instances,'the
State challenges the relevancy of that "withheld" information, and in other
instances (i.e. where the Union sought  data linked with the names of
employees) , it also asserts that it had a bona fide objection to disclosure
due to employee privacy rights. The State argues that at a minimum this
latter objection required the Union to come forth with a demonstration of
specific need for the information. Since the Union allegedly never.made
that demonstration, the State claims that there is no prohibited practice.
The Union counters that all the information requested was relevant, that
there was adequate articulation of need, and that the State breached its
duty by not supplying the information or not doing so in a timely fashion.

The Union's charge is based on the well-established principle that the
duty to supply relevant information is an integral part of the duty to
bargain in gocd  faith. City of Hartford, Decision No. 2463 (1986); City of
Stamford, Decision No. 2623 (1988); West Hartford Board  of Education v.
Connecticut State Board of Labor Relans, 190 COM. 235 (1983). The State
is correct in noting that only requested information which is relevant to
collective bargaining (or contract administration) must be supplied by an
employer. As we summarized recently,

"Information relevant to ongoing negotiations includes that
which is presumptively relevant because it concerns the core
of the employer-employee relationship (e.g. wage data).
San Diego Newspaper Guild v. NERD,  548 F.2d 863 (9th Cir.
1977). It also includes that which is shown to be relevant
to a specific issue (e.g. a proposed contract provision or
grievance). State of Connecticut, Decision Noi 2155 (1982);
City of Hartford, Decision No. 2463 (1986)"

City of Hartford, Decision No. 2752 (1989).

If information is presumptively relevant, "a union is not required to show
the precise relevance of it unless effective employer rebuttal of it comes
forth." Curtiss-Wright Corp., Wright Aeron Div. v. NLRB, 347 F.2d  65, 69
(3d Cir. 1965). Also, even where information is relevant, an employer may
sometimes be able to "provide adequate reasons as to why he car-u&,-in  good
faith, supply such information." -San  Diego Newspaper Guild v. NLRB, 548
F.2d  863 (9th Cir. 1977), 94 LRRM 2923."

2 As we stated in Hartford, supra, "Our case law is extensive on the duty
to supply informationin  context of negotiations and during contract
administration. See City of Stamford, Decision No. 2623 (1988) and numerous
cases cited therein."
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Although we will divide our discussion below between that information
which was provided and that which was not , we first make some overall
comments about relevance of the information requested in this case. Many of
the requested items amounted to a statement of the nature and extent of
existing benefits and pay for employees. Wage and related data is
presumptively relevant to bargaining and must be s_upplied  upon request.
City of Milford, Decision No. 1803 (1979). A.s.we indicated in'City  of
Stamford, Decision No. 2623 (1986), benefits which are a form of econcanic
remuneration involve matters at the core of the employer-employee
relationship, and thus information about those benefits is "presumptively
relevant." We think it is common 'sense in the field of labor relations
that if a Union is going to negotiate a contract, it cannot bargain
meaningfully if it does ?t have full knowledge of what existing benefits
are enjoyed by employees. Thus information falling into these categories
must be supplied by the State. We specify that information below. We
beccme  n-ore specific in this case, however, and note that data concerning
existing wages, other remuneration and benefits which is linked to employee
names is presumptively relevant. Such "linking" or "identification" is a
customary practice, and again co-n sense dictates that a union must be
cognizant of individual circumstances and the existing or potential
interrelationship of benefits if it is going to bargain intelligently. Such
information may also be essential to enable a union to ccmmunicate  with
employees who will be affected by proposals and to determine the real impact
of any changes. We find ample support for our position in the case law of
the National Labor Relations Hoard, American Marine Decking Systems, Inc.,
277 NLRH  No. 42, 120 LRRM 1301 (1985) (illegal refusal to provide each unit
employee's name, date of hire, rate of pay and job description); Boston
Herald-Traveler Corp. v. NLRB,  223 F.2d 58, 36 LRRM 2220, (1st Cir. 1955)
(court upholds NLRH order to present wage data linked with names of
individual employees; such data is presumptively relevant). Having
established the presumptive relevance of data linked to employee namesI  we
leave the State's "privacy" defense for further discussion below.

Within the category of presumptively relevant information which we have
discussed in the paragraph above are each unit 'employee's name,
classification, length of time in class , salary group and step, ages (due in
part to the implications for retirement and pensions), accrued vacation and
sick leave, length of service in department, length of service with the
State, type of health insurance, compensatory time (accrued, expended and
lost), and auto insurance coverage. Linking this data with names is
included within the presumptively relevant category.

3 See also, Soule Glass and Glazing Co. v. NLRE3,  652 F.2d 1055, 1096, 107
m 2801, at 2804 (1st Cir. 1981); and Proctor & Gamble, 603 F.2d at 1315:
"Information pertaininq  to the waqes, hours and working conditions of em-
ployees in the bargaining unit is-so-intrinsic to the core of the employer-
employee relationship that it is considered presumptively relevant."

4 It must be recalled that when information is presumptively relevant, a
union need not show what, if anything, it is going to do in the way of new
contract proposals-- the information may only serve as a resource.
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There is certain requested information which we consider presumptively
a relevant even though it does not directly involve forms of economic

remuneration. Specifically, in this case we include the copies of personnel
policies, since many policy rules are vitally involved in the terms and
conditions of employment and go to the core of the employer-employee
relationship. There is other information that we geed not decide whether or
not tolabel  as "presumptively relevant" because it has been proven relevant
by the nature of certain Union contract proposals or explanations made to
the State. Such is the case concerning the employees' identification
numbers, money spent on training, and the identity and dispositizn  of
training requests (given the Union croposal  for a training fund ), as well
as the educat'onal  background of employees (given the proposal for payment
for degrees). t

Information Eventually Supplied by the State

Having summarized the case law and determined the relevance of certain
data, we turn to a discussion of the Uniqn's  charge as it involves
information which the State did supply. In fact, much of the information
which the State did supply was done on a very tardy basis. Even where the
State apparently did not raise the privacy defense or even question
relevancy, it usually did not supply the data in a timely way. The Union
had asked for the data in mid and late December, 1987, prior to formulating
its proposals. That was the. period when it would have been most useful.
Yet the Union received nothing until the first negotiating session on
January 29, when it got a very small amount of data that was partially
inaccurate. It got nothing else,until  February 19, the second bargaining
session (l-1/2 to 2 months after the requests), when it received data on
employees' names, addresses, classifications and length of service in the
Department. It also received group figures of compensatory time and salary
distribution, although this data was not identified by named employee. (See
Findings #12, 13, 14,) The personnel policies and some expenditure data on
professional training, whose relevance apparently was never challenged, were
not received until the fourth session on March 10, 1988, 2-l/2  to 3 months
after requested. The vacation and sick leave accrual data, even in its
anonymous form , was not received until the fifth session on March 21. Even
after the Union provided an explanation on April 26, 1988, for needing
employee identification numbers, this was not supplied until July. Other
anonymous data was not supplied unit1 May and July (e.g., length in
classification). Auto insurance data was not submitted until June 29.

5 Even if there is a plausible argument that the names of those making
training requests was not shown to be relevant by the nature of the contract
proposal, the Union's explanation that it thought the employer's total was
too low demonstrated the relevance of the request, i.e. to check the data.

6 We also note that the Union's proposals also rendered some of the
"presumptively relevant" information "proven relevant" as well--e.g.
proposal for elimination of compensatory time, increase in no-fault
coverage.

7 A chart with our'conclusions on all the requested information is
appended.
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Possession of relevant information is "essential to effective,
intelligent and meaningful collective bargaining." Farmington Board of
Education, Decision No. 2627 (1988). It is impossible for a union to
bargain on an equal footing with management when it does not get the
information it needs in time to use it. We conclude. that in most instances,
when the State did supply information, it did so too late, as it was well
after the time for making initial proposals and r&&r bargaining sessions
had been held. Thus the delays seriously handicapped the Union's ability to
represent its members and bargain meaningfu ly. Therefore, the employer
breached its duty to bargain in good faith. a Even the data supplied on
February 19 was too late to properly' fulfill the State's duty. It is noted
that the charge was filed on March 4, two or two and a half months after the
requests were made. At that point the State had already breached its duty.
In keeping with our comments about the need for timely data, we expressly
reject the State's defense (made at the hearing and implicitly in the brief)
that it eventually supplied the information. In fact, the conducb  after the
charge was filed simply demonstrates further unacceptable delays.

Information Which the State Has Not Yet Supplied

As of the hearing date, the State had not supplied the following
information by named employee: age, salary group and step, accrued vacation
time, accrued sick leave, compensatory time data, type of health insurance,
educational degrees, as well as names of employees who had made training
requests.

In most  cases, the outstanding information is being withheld by the
State with the defense that "the Union's request for identification
information was not presumptively relevant and thus, absent articulation,
the employer was under no obligation to disclose such information in a
manner which it believes nould  invade the privacy interests of the
employees." (pages 8-9 Statelpief). While this defense seems to blend what
we see as distinct arguments , we attempt to address all of the State's

8 Delays have been found by the NLRB to breach that duty. B. F. Diamond
Construction, 163 NLRB  No. 25 (1967), enf'd  per curiam  410 F.2d  462 (5th
Cir. 1969), cert. denied 394 U.S. 835 (1969) and cases cited therein. Hall
Industries, Ltd., 285 NLRB  No.711  126 LFGW 1162 (1987).

9 Other than the assertions that some of the requested information was not
relevant or fell within "privacy rights", the State's only explanation or
defense for the delays is culled from testimony to the effect that there was
only one overburdened employee to collect and send the information to the
Union. Such a vague excuse falls short of a legitimate reason not to supply
information critical to bargaining.

10 It seems to us that if the State was correct in its claim that this was
not presumptively relevant, then the Union would have been required to prove
relevance independent of the privacy claim. Perhaps the State is
distinguishing between proof of relevance in litigation and what it sees as
its right to have an explanation of need when privacy rights were raised.
We discuss this “explanation" facet toward the end of this discussion.

.-
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claims. We have already concluded that the material is presumptively
relevant. However, as we stated above, a party may rebut the presumption of
relevance of information, and trigger a requirement that a party show the
precise relevance of the requested information. Curtiss-Wright, supra. It
may also "provide adequate reasons as to why [it] cannot, in gocdmh,
supply such information." San Diego Newspaper Guild, supra. Whether the
State's "privacy defense" is best categorized as an attempt to"rebut  the
presumption of relevance, as an alleged "adequate reason" for not supplying
the information, or as a limit on information which must. be supplied, we
conclude that the defense fails for fhe reasons we discuss below.

It has already been established that "Although a union has the right to
relevant information, that right can be subject to countervailing privacy
interests...." West Hartford Board of Education v. Connecticut State Board
of Labor Relations, 190 Conn. 235, 244 (1983), citing  Detroit Edison  Co. v.
NLRB,  440 U.S. 301, 99 S.Ct. 1123, 59 L.Ed. 2d 333 (1979). Thus the issue
becomes whether such a privacy interest is demonstrated here. The
Connecticut Supreme Court's decision in West Hartford, supra, makes it quite
clear that only very serious *privacy considerations will negate a union's
right to information. In West Hartford, a union exploring grievances from
unsuccessful applicants for certain psitions sought the performance
evaluations of all applicants. In its rejection of the employer's privacy
defense, the Court stated:

Detroit Edison decided that the employer's duty to provide
relevant information does not extend to validated psychologi-
cal aptitude tests or to the scores of individuals taking
such tests. It concluded that serious considerations of
privacy outweighed the union's need for the information and
justified conditioning the disclosure of the test scores on
the examinees' consent. Id., 319. "The sensitivity of any
human being to disclosure of information that may be taken to
bear on his or her basic competence is sufficiently well
known to be an appropriate subject of judicial notice." Id.,
318. Traditional performance evaluations are distinguishable
frcm  psychological aptitude tests in that they measure
current knowledge and skills rather than basic competence.
If the ratings at issue here are so confined, we find no
sound .'ustification  to extend the Detroit Edison holding to
them? [footnote omitted]

11 The Supreme Court noted that the record did not disclose whether the
evaluations included information bearing upon basic competence, and then
remanded the case to the Labor Board  because its order to provide the
performance evaluations did not expressly exclude that type of information.
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None of the information requested by the Union comes close to raisifa
the serious privacy considerations that were involved in Detroit Edison.
We see no privacy interest that would prompt us to take administrative
notice. In fact, the d,ata.sought  here-- principally involving individually
identified job status, benefits and economic remuneration and other factors
such as education and age which would have bearing on those benefits or pay
- wasfar less "personal" or "private" than that tivolved in..traditional
performance evaluations which our Supreme Court expressly found not subject
to the Detroit Edison holdings. Tne most personal of the factors was age?
and even that raises sensitivity far lower than that associated with matters
commonly considered very private, such as innate aptitude or medical
condition.

We note that other than a vague reference to winning an unidentified
Freedc#n of Information case which allegedly confirmed the State's right to
withhold age data from a complainant disputing a promotional issue, the
State has never fleshed out the basis of its privacy claim, but simply
relied on a bare assertion to the Union and to us. No statute has been
cited. We are independently familiar with the Personal Data Act, as
amended, Conn. Gen. Stats., Section 4-191-197. See discussion in Joseph I.
Lieberman, Decision No. 2550 (1987), pages 54-72. The Personal Data Act
provisions in effect at the time of the instant case only bar an agency's
dissemination to the public or another agency of personal data which is
"inaccurate or irrelevant or unnecessary to a lawful purpose of the
agency." Lieberman at p. 71. Thus it does not simply bar disclosure of
information from personnel files. Accordingly, since there has been no
claim that the data is "inaccurate, irrelevant or unnecessary" to a lawful
purpose of the Criminal Justice Division, we find the Personal Data Act no
statutory bar to disclosure of the information requested herein.

The State's unsubstantiated reference to a Freedom of Information
ruling prompts us to address that issue briefly. The Union never requested
the information under the Freedan of Information Act, Conn. Gen. Stat.
Section l-18a  - l-21k. Rather it requested the information as a right under
the State Employee Relations Act. Thus any claimed exemptions to disclosure
contained in the Freedom of Information Act are irrelevant. As the lower
court oxnmented  in the West Hartford case, Dk. No. 239195, Superior Court,
Hartford, at p. 5 (December 3,1980),  which involved a similar request for
information in the context of a union's representation of the unit:

The standards of the Freedom of Information Act are inapplicable
to this case. The Freedan of Information [Act] deals solely with
the power of the general public to gain access to agency files;
it does not control the means nor the determination of whether
information is subject to discovery in a labor dispute.

l2 Compare United Aircraft, 192 NLRH 382, 77 LRRM 1785, 1797 (1971)
(physicians' reports need not be supplied); NLRE! v. Electrical Workers Iocal
497, 795 F.2d  836, 122 LRRM 3261 (9th Cir. 1986) (names and addresses of
iTi?ing  hall employees not as sensitive as ability test scores).
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The employer in West Hartford claimed in part that the evaluations were
not subject to inspection because they fell within certain exem&ions  in the
Freedom of Information Act, including Section 1-19(b) which states:

Nothing in section l-15, l-18a,  l-19b,  inclusive, and l-21 to
l-21k, inclusive, shall be construed to require disclosure of
(1) . . . . (2) personnel or medical files andsimilar  files the
disclosure of which would constitute an invasion of personal
privacy...

The Supreme Court rejected this cla;m,  stating: .

The school board's claim that the performance evaluations are
protected from disclosure by the state Freedom of Information
Act... is without merit.... Section l-19b  (b), however, rebuts
the plaintiff's argument: "[nlothing  in Sections l-15, l-18a,
l-19 to 19b, inclusive, and l-21 to l-21k  inclusive, shall be
deemed . ..to affect the rights of litigants, including parties to
administrative proceedings,
State."

under laws of discovery of this
West Hartford, supra, 190 COM. at 245.

Since the State has neither established a statutory basis fof3the  claim
of a right of privacy or convinced us that the material requested involves
an area so commonly accepted as very private that it is the subject of
administrative notice, the Union's ri
outweighed by privacy considerations. a9

t and need for the information is not
Similarly, the State has not

otherwise rebutted the presumption of relevance so as to require a proof of
relevance to particular matters at issue at the bargaining table.

* * *

The Employer has advanced an additional argument to the effect that
having raised the privacy claim, it was entitled to a specification of why
the "identification" link was required for the numerous categories of data.
The State argues that without that explanation, it did not have to respond.
While this argument might be considered defeated at the threshhold level
since we have disposed of the privacy claim -, we address the argument because
it is cast by the Employer partially in terms of the claimed principle that
where an employer raises a bona fide objection to the form in which data is
to be provided, a union owes some explanation of the specific nature of its
need so that the employer may try to find a mutually agreeable form in which
to provide the information. However, upon a careful reading of those cases
cited in support of this proposition and its applicability, we are
unpersuaded of their applicability.

l3 i e. l  I the linking of employee names with the data.

14 We remain ready to perform the necessary balancing if a serious privacy
right is at issue and properly argued.
West Hartford, supra,

unfortunately, the Supreme Court in

privacy right.
has offered little guidance on gauging the weight of a

-13-
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. .

The State cites Emeryville Research Center., Shell Development Co. v.
NLRE3, 441 F.2d  880 (9th Cir. 1971) and Shell Oil Co. v. NLRB,  457 F.2d  615,
rj!&PM 2997 (9th Cir. 1975). Some of -factsin  are similar
to those herein. There,, the union requested a list of salaries, merit
ratings, academic degrees, and types of scientific work as well as salary
guide curves. At the time, the contract provided &hat individual merit
salaries would be unilaterally determined by the company although across the
board increases could be negotiated. The list as requested would not have
specified the names of employees for whan data was supplied. The company
was concerned about a number of matters, including the fact that merit
ratings of supervisors would necess$ily  be divulged, that revealing salary
guide curves that were founded on data confidentially supplied from
competitors would dissuade competitors from supplying that necessary data,
and that supplying information on academic degrees muld  provide enough data
to link other salary data with names of employees. In an attempt to work
out a mutually agreeable format, the company initiated and held meetings
between the parties. In order to facilitate arriving at an agreeable
format, the company asked the union to specify its need. The union declined
to give an explanation beyond the claim that it needed the information "in
order to bargain intelligently."

The State finds support for its position in the following holding in
Bneryville:

We hold that where, as here, the Company raises bona fide
objections to the form in which information is requested and
offers to provide information sufficient to meet the Union's *
needs in a mutually satisfactory form, the Union must do
more than rely on general avowals of relevance in order to
establish its right to the information. It must state the
uses to which the information is to be put so that the
Company is afforded an opportunity to provide it on mutually
satisfactory terms.

We distinguish Emeryville from the instant case based 1) on our
conclusion that the holding is more limited than t& above quotation reveals
and 2) on a comparison of the facts of both cases. Emeryville involved
several categories of information, sane of which raised significant issues
of form, e.g. the grade curve data and the supervisors' ratings. 'Ihe
c~pany's  concern about lack of anonymity was just one matter. As a whole,
the number and nature of the issues left real room for gcod  faith discussion
of form. In contrast, in the instant case the State basically made a
blanket objection to linking names with any of the disputed data. This was
not a ccanplex  issue of form but rather a substantive issue of relative
simplicity. Additionally, in the instant case the State proferred some
information in incredibly general form, e.g. the initial salary data had

15 Of course, federal case law, while it may be of persuasive value, is not
controlling in the instant case.

.-
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general groups and the compensatory data was initially provided in group
format, and only very tardily in anonymous, individualized form.- The staff
never said more than it believed privacy rights of employees--or relevance--
precluded further specificity. It never fleshed out its position. In fact,
the State never indicated that it was genuinely interested in sitting down
and working on the "form" issue, but simply asked the Union why it wanted
the data. In contrast, in Smeryville  the company Find taken the.initiative
on setting up meetings to discuss alternative forms and had repeatedly
evidenced a desire to reach agreement on form. (Arguably there was simply
less to discuss here and not as great a need for such meetings, but that
simply supports our point that this was not really a.dispute  over form as
much as substance.)

The Court in Emer ille made some other merits which are
significant. Firs*'It expressly stated that it was not determining
whether the company's objections "would  con@tute  an absolute defense [to]
disclosure of each of the items requested", a question that might
ultimately have to be decided, but only that the resort to the NIBB was
premature. It made clear that its holding rested on the conclusion that the
union first should have cooperated with the company's efforts to provide
information in mutually agreeable form. Emeryville, supra, 77 L&RM  2048.Be

~&~qs
'ng in Emeryville supports the validity of the State's "privacy"

Also, in the instant case, we do not see any significant
employe;  efforts to find a mutually agreeable form, but rather a climate in
which the State had generally been failing to provide mjst of the
information (even that left unchallenged) in a timely fashion.

.
Additionally, in Emeryville, the Court stated, "Nothing in this opinion

should be construed to preclude the Board from finding an unfair labor
practice where a company's objection to the form in which information is
requested is frivolous,-or based on a belief that the law does not require
its production, or made for the purpose of delay or to frustrate
contemporaneous negotiations." (emphasis added), 77 LFG?M at 2048. In the

16 Emeryville,  supra, 77 LRRM  2046.

17 We note that we do not decide whether to adopt the Seventh Circuit's
view that premature resort to a labor board may at least temporarily
preclude consideration of the ultimate defenses to presentation of
information. We simply rely on distinguishing the case at this time. We
note that the Supreme Court in Detroit Edison cited the Eheryville  and Shell
cases only as precedent establishing that there is no rule that "union
interest in arguably relevant information must always predaninate over all
other interests, however legitimate," and its surmnaries  of those cases
encompass limited aspects of those cases. See Detroit Edison Co. v. NIRB,
supra, 100 LRRM at 2734, note 14.
18 In fact much of the discussion in Emeryville, 77 LRRM at 2046 challenges
that defense.

-15-



instant case we see the State's refusal as linked to a belief that it need
not provide substantive information rather than a true dispute over form.
The Court made clear its continued commitment to the case law requiring that
an employer provide presumptively relevant information without requiring a
union to explain its specific needs. It stated, "Our holding here is in no
way inconsistent with the cases applying the rule of presumptive relevance.

. -16-

None of these cases involved a specific company  obTection  to the form of the
information recuested  couoled  witA-------  -- L---~ .rh an offer to provide it in a mutually
satisfactory form. In this case there is a very gcod reason to require  the
Union to specify its needs in more detail -- not to convince the Company of

oinpany  an opportunity tothe relevance of the recuest  but to-afford the Cc
make occd on its offer to SUDD~V  the information m a different
form."(emphasis  added) 77 LRRM 2049. As discussed above, we do not find
here a genuine offer to determine a mutually satisfactory foB, but rather a
demand by the company to prove the relevance of the request.

To accept the State's characterization of this as a dispute over form
would launch management and labor back into the endless case by case
disputes over what information must be supplied. The law concerning
presumptively relevant information seeks to avoid these protracted debates.
Whiten Machine Works, 108 NLRB  1537,,34  LRRM 1251 (1954), (concurring
opinion of Chairman Farmer) enforcement granted 217 F.2d  593, 35 LRRM 2215
(C.A. 4, 1954),  cert. denied 349 U.S. 905, 35 LRRM 2730 (1955).

In sunnnary,  we conclude that the State has breached its duty to bargain
in good faith by refusing to supply certain information requested by the
Union and by failing to supply other information in a timely fashion. *
Accordingly, we order that the State supply such information.

19 The State also cites Shell Oil Corp. v. NLRB, 457 F.2d  615 (9th Cir.
1972). There the Court concluded that the NLRB  incorrectly found a refusal
to bargain in the employer's refusal to provide a union with a list of names
and addresses of unit members. The Court agreed with the employer's view
that there was a clear and present danger of harrassment and violence of
employees, which represented a bona fide concern, and noted that the company
had made "reasonable proposals designed to satisfy the needs of the union
and to achieve a mutually satisfactory resolution of the union request."
Such a serious concern was certainly not-raised in the instant case, nor, as
we set forth in our discussion of Bneryville,  was there an extensive
proposal or propsed discussion of alternatives. We also note that the
State's reliance on American Federation of Government Employees, AFL-CIO V.
FLRA, 811 Fz2d  769 (2nd Cir. 1987)' is misplaced, given the peculiarities of
sfederal  statutes involved therein.



. Remedy

The Union argues that a cease and desist order is inadequate and
asserts that the State has raised frivolous defenses warranting an award of
attorney's fees and costs. In Killingly Board of Education, Decision No.
2118 (1982), we held that we have the authority and discretion under the Act
to award reasonable attorney's fees and other costs related to‘the
processing of a case if we conclude that 1) a defense presents no reasonably
debatable issue and is wholly frivolous , and 2) the order will serve the
purposes of the Act.

The three defenses actually arsued in the State's brief involved the
"privacy" right, the claimed  la;k  02 relevance, and the claim abut
"alternative forms" of data. We were struck by the total failure to flesh
out the origins , nature or basis in case law of the "privacy" defense other
than by the passing reference made to Detroit Edison. Similarly we were
struck by the absence of explanation for the oft repeated conclusory
statement that the "employee identification" was not presumptively
relevant. The only substantive, developed argument involved that based on
Emeryville  and other cases discussing alternate forms of data. The State's
argument then blended the privacy and relevance issues into the Dneryville
analysis.

As we consider all these defenses, we find it more accurate to
characterize the privacy and relevance defences  as poorly argued rather than
wholly frivolous. While we realize that this litigation has been *
frustrating for the Union here, we conclude that attorney's fees and costs
are inappropriate in this case.

-17- .
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O R D E R

By virtue of and pursuant to the power vested in the
Board of Labor Relations by the Act Concerning Collective
State Employees, it is

Connecticut State
Bargaining for

ORDERED, that the State of Connecticut, Department of Criminal Justice
shall

(a) from its failure to furnish the information which was sought
in the Union's letters of December 14 and 31, 1987, which has not yet
been provided, and which the attached decision and chart state must be
supplied:

(b) in the future from supplying in a tardy fashion information
which is relevant to collective bargaining negotiations.

II. Take the following affirmative action which we find will
effectuate the purposes of the Act: ,

(a) Supply the Union with information sought in the letters of
December 14 and 31, 1987, and specified in the attached decision and
chart;

I ,.

(b) Post immediately and leave posted for a period of sixty (QO)
consecutive days frcm the date of posting, in a conspicuous place where
the employees involved customarily assemble, a copy of this Decision
and Order in its entirety; and

(c) Rerprt to the Connecticut State Board of Labor Relations at
its offices in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt of
this Decision and Order of the steps taken by the State.of  Connecticut
to comply therewith.

I. Cease and desist -

CONIGXXICUTS'ATEBCARDOF  LABORRELATIONS

BY s/Victor M. Ferrante, Chairman
Victor M. Ferrante, Chairman

s/Craig Shea
Craig Shea

s/Margaret A. Lareau
Margaret A. Lareau

-18-
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John J. Kelly, Chief State's Attorney CERTIFIED @RR)
State of Connecticut, Division of Criminal Justice
340 Quinipiac Street, P.O. Box 5000
Wallingford, Ct. 06492.'

abert-J. Sabo, Deputy Chief State's Attorney
State of Connecticut, Division of Criminal Justice
340 Quinipiac Street, P.O. Box 5000
Wallingford, Ct. 06492. * -

Guy mlf, III, Esq., Assistant State's Attorney
State of Connecticut, Division of Criminal Justice
340 Quinipiac Street, P.O. Box 5000
Wallingford, Ct. 06492.

mbert D. Rinker,  Director
Connecticut State Employees Association
760 Capitol Avenue
Hartford, Ct. 06106.

CERTIFIED (RRR)

R&ert J. Krzys, Esq.
97 Oak Street
Hartford, Ct. 06106.
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.I

1.

2.

Resoonse Labor Board ConclusionInformation

Employee names unacceptable delay

unacceptable delay

must be provided

Provided on 2/19

Employee number of
each employee by
name

Provided on 7/20/88
(State disputed relev:-
on 4/26/88  and Union
explained need

3. Age of employees Never provided-- only'
gave numbers of
employees at given ages
(provided on S/11/88)

4.

5.

6.

Classification of
each employee

Provided on 2/19 unacceptable delay

unacceptable delayLength of time of
each employee in
current classification

Provided (appointment
date) on 7/20

must be providedSalary group and Never provided -- only
step of each provided data for salary
employee by name by salary groups (Ex. 3

with corrections in Ex. 4;
data included average
salary, number and percent
of employees in group)

7. Accrued vacation
time of each
employee by name

Never provided - only
gave anonymous accruals
on 3/21 (Tr. 17) or on
5/U/88 (Ex. 9)

n n

must be provided

8. Accrued sick leave
of each employee
by name

Length of service
in Division of
Criminal Justice
for each employee
by name

must be provided

unacceptable delayProvided on 2/19
(Ex. 5)

10. Length of State
service for each
employee by name

11. Type of health
insurance coverage
for each employee

.

.-

Provided on 7/26/88
(Ex. 13)

unacceptable delay

must be providedNever provided -- only
provided (5/U) total
number of inspectors
selecting specific
insurance packages



.

. b .

.
Information

I 12. Copy of Personnel
policies

13. Amount  of money
expended for
training bargaining
unit employees

14. &nount  of
ccmpensatory  time
accrued for last
three years for each
employee by name;

Amount taken by each
employee by name;

Amount lost by each
employee by name

15. Educational back-
ground (degrees)
of each employee
by name

16. For each emloyee
by name, training
made and disposition

17. Copy of automobile
insurance policy

b ‘I

, I

Response

Provided on 3/10/88

Provided on 7/8/88
(Ex. 11)

Never provided -- only
provided accruing by
office (7/8)
(Exhibit 11)

Never provided,
claimed unavailable

State supplied only
information that
5 applicants;
4 granted, 1 denied
(3/10/88)

Provided on 6/29

Labor Board Conclusion

unacceptable delay

unacceptable delay

must be provided

no finding of
improper withholding
- Union has not
challenged Employer
defense

unacceptable delay
in what provided;
must also provide
names of employees
who requested
training

unacceptable delay


