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In 1987, the Connecticut State Employees Association (the Union)
filed three complaints with the Connecticut State Board of Labor Relations
(the Labor Board) alleging that the State had engaged and was engaging in
practices prohibited by the Act Concerning Collective Bargaining for State
Employees (the Act) by hiring new employees above Step 1 of existing
contractual salary schedules. Specifically, on March 27, 1987, the Union
filed a complaint (Case No. SPP-10,525) alleging that the Department of
Education had hired new employees in the "P-3A"  unit at a level above the
established hiring rate and contrary to past practice. Ihe Union alleged
that this conduct constituted a breach of the duty to bargain in good faith
by virtuy  of direct bargaining with individual employees, repudiation of the
contract and an illegal unilateral change in conditions of employment.

On November 2, 1987, the Union filed a complaint (Case No. SPP-
10,946) alleging that the Department of Mental Health had hired an
individual in the "P-3B" unit at Step 16 on the salary schedule, rather than
at Step 1, and that such conduct constituted an illegal unilateral change in
a mandatory subject of bargaining. On November 12, 1987, the Union filed a
ccmplaint  (Case No. 10,964) alleging that the Department of Corrections had
hired an individual in the "P-3B" unit at Step 13 rather than at Step 1, and
that such hiring constituted an illegal unilateral change.

1 The repudiation claim was not pursued in the post-hearing brief.



-
--After  the requisite preliminary administrative steps had been taken,

the cases were consolidated and the parties appeared before the Labor Board
for a hearing held on August 24, 1988, September 13, 1988 and November 17,
1988. Both parties were represented and were provided a full opportunity to
adduce evidence, examine and cross-examine witnesses and make argument.
Post hearing briefs were filed. The last brief was received on May 4, 1989.

On the basis of the whole record before us, we make the following
findings of fact, conclusions of law, and order of dismissal.

FINDINGS OF FACT

1. The State of Connecticut (including the Departments of Education,
Mental Health and Corrections) is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act,
and at all times relevant to this case has been the exclusive bargaining
representative of the "P-3A"  and "P-3B" units which include various
employees in several State departments. There are P-3A employees in the
Department of Education and P-3B employees in the Departments of Mental
Health and Corrections.

3. The P-3A unit is made up of various "Education Administrators" and
the P-3B unit is made up of various "Institution Educators" pursuant to
certification of the CSEA as collective bargaining representative for these
units in or about 1977.

4. CSEA had represented the P-3A unit in a series of collective
bargaining agreements; 1977-1979 (Master Contract-Exhibit 2), 1979-1982
(Exhibit 3), 1982-1984 (Exhibit 4), 1984-1987 (Exhibit 5), and 1987-1989
(Exhibit 6).

5. The P-3B unit was covered by the 1977-1979 Master Contract followed
by a contract for 1979-1982 (Exhibit 31), 1982-1985 (Exhibit-37),  and 1985-
1988 (Exhibit 38). The latter was extended for an additional year (with
certain modifications) to become the 1985-1989 contract (Exhibit 39).

6. The P-3A contracts for 1984-1987 and 1987-1989, and the P-3B contract
for 1985-1989, contained detailed salary schedules identifying various
salary grades , specifying levels or "steps" within those grades, and stating
the numerical salary to be paid at each step. The steps reflect increasing
gradations in pay. In most cases, employees move up the steps within their
salary grade upon completion of a year's service in the job classification
which is assigned that salary grade.
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and
7; The current and prior collective bargaining agreements for the P-3A
P-3B units do not contain any provision expressly stating that newly

hired employees will be paid at Step 1 of the salary grade assigned to their
job classifications.

8. The current and prior contracts in the P-3A and P-3B units do not
contain any language expressly prohibiting the State fram  compensating new
hires at a step above Step 1 on the salary schedule.

9. Some of the contracts (including the P-3B contracts) contained a few
express provisions for hiring certain classifications of employees at a
specified level which is above Step 1.

10. On several occasions in State bargaining units other than P-3A and
P-3B, the Union has agreed to mid-term contract modifications providing for
payment of an entire job classification at a rate higher than Step 1 of the
contractual salary schedule. (E.g. supplementary compensation for
construction supervisors--P4 unit, "in recognition of the recruitment
difficulties regarding supervisory and administrative positions involved in
building construction and inspection" --effective May 9, 1986 (Exhibit 23);
added stipend for bridge inspector (P-4 unit) by memorandum of agreement
reached November 17, 1987 (Exhibit 24); supplementary compensation for
building con?truction  supervisors , agreement of March 15, 1988
(Exhibit 25 .)

11. Hiring rates for an entire classification are referred to as
classification hiring rates.

12. The usual practice upon hiring a new employee in the P-3A or P-3B
units as well as in all state units is to hire the employee either 1) at
Step 1 of the salary grade to which his job classification is assigned on
the salary schedule, or 2) at the step the contract or supplemental
agreement specifies if there is an express hiring rate for a classification
(See a seperate discussion in Findings #9 and #lo).

13. The State has made individual exceptions to this usual placement at
Step 1 in many units, including P-3A and P-3B. These individual exceptions
are sometimes referred to as individual hiring rates, and have been made
throughout state employment for many years. (See testimony of Richard
Wilber, former Assistant Personnel Director at Norwich Hospital, Tr. at 128
regarding the use of individual hiring rates in the P-l unit for doctors,
registered nurses; testimony of my Dion, Assistant Chief of Personrql
Services, Tr. at 74-86) See Findings of Fact, Number 49-55 concerning
individual hiring rates in P-3A and P-3B units.

2 Similar agreements have been reached between the State and unions
representing other bargaining units , including provisions in the 1986-1989
Paraprofessional Health Care Unit's contract and a provision for salary
adjustment in the Professional Health Care Contract (Exhibit 26).
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- 14. Individual hiring rates require the approval of the State Personnel
Division in the Department of Administrative Services.

15. The State Personnel Division limits its approval of individual
hiring rates. It examines whether any of the following facts exist to
justify those rates: There is a shortage of personnel and particular
recruiting problems existing for a position: The applicant has exceptional
credentials which the State needs: The position requires unique expertise:
The individual is already earning more than the Step 1 level. (Testimony of
Roy Dion, Tr. at 75-76)

16. There  is no written policy concerging  individual hiring rates, but
the unwritten policy is well-established. (Testimony of Dion, Tr. at 76)

17. The posted announcements of State examinations and job openings
often state the minimum and maximum salary rates for the classification, and
some announcements have contained a statement that hiring may occur above
the minimum salary. (Testimony of Sergi, Tr. at 69; Dion, Tr. at 77; see
e.g. sample 1985 and 1986 postings in the P-3A unit, Exhibit 30)

18. At issue in the instant cases are "individual hiring rates" which
were established for certain new employees.

19. It is undisputed that in the instances which led to the filing of
the three complaints herein , newly-hired individuals were compensated at
rates higher than Step 1 of the salary schedule for their job
classifications.

20. These rates were approved by State Personnel due to the special
justifications outlined in Findings of Facts #13 and #15.

21. In all these instances, this "individual hiring rate", although
above Step 1, was still at some step on the official salary schedule.

'II-E  INSTANTP-3ACaMpLAINT

22. In the fall of 1986, the Union was preparing for negotiation of the
1987-1990 contract in the P-3A Education Administrator's unit.

23. In or about October 1986, a Union member alerted the Union to the
fact that a new employee had been hired into the P-3A unit in the Department
of Education at a level higher than Step 1.

24. On October 27, 1986, the Union requested general information from
the State concerning conditions of employment of unit members, but no
question was directed at starting rates for new employees. (Exhibit 13)

3 An internal memo of October 15, 1986 (Exhibit 34) in the Department of
Education did summarize the criteria and procedure for obtaining approval of
individual hiring rates, but this is not considered by the Department to be
"written policy".
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- 25._ Education  Bureau Chief  Yvette Thiesfield  replied  with  a print-out  of
employee's  date  of hire  and grade  and step  as of November  3, 1986. (Exhibit
14)

26. On December  24, Union Senior  Staff  Representative  Robert  Rinker  sent
a letter  to Richard  Wilber,  Department  of Education  Personnel  Officer,  which
provided, in part, as follows:

Dear Dick:

I recently  received  from  the State  a list of new
employees  and their  hiring  rates.  It appears
that several  employees  were not hired  at Step
1. Will you please  provide  to me a list of new
employees  hired  during  the term  of the current
collective  bargaining  agreement,  whether  or not
the employee  was hired  frcm  outside  of state
service  and the step  at which  they  were  hired.
I look forward  to your  response  by January  7,
1987.

(Exhibit  15)

27. By letter  of January  27, 1987, Wilber  responded  to Rinker  with  a
letter  and enclosed  print-out  of P-3A unit  members,  their  dates  of hire  and
their  current  respective  salary  groups  and steps.  The print-out  did not
specify  their  hiring  rates. (Exhibit  18)

28. The Union's  preliminary  analysis  of this January data reflected  that
47 employees  had been  hired  in 1984, 1985  and 1986. The Union  believed
there  was a problem with  some of their  initial  hiring  rates,  but it
concluded  that it was necessary  to check  this data further.

29. Working  backwards  from  the State's  January 27th information,  the
Union  researched  the matter  and summarized  its data in an internal  memo
dated  March 4, 1987 (Exhibit  18). The memo included  a list of the employees
hired  above  Step 1.

30. The State  did not supply  a list showing  which  employees  had been
hired  above  Step 1 until  March  11, 1987. (Exhibit  19)

31. There  were  17 employees  on the State's  list, which  dated  back to
July  1, 1984.

‘32. At the time the Union  obtained  the State's  list, negotiations  for
the successor  contract  (1987-1990)  had already  passed  the deadline  for
submission  of new proposals  as set forth  in the ground  rules. (No proposals
had been  made  by either  party specifying  general  hiring  rates.)

33, On March  25, 1987, the Union  filed  the complaint  concerning  the P-3A
unit and the Department  of Education  (Case No. SPP-10,525).

(5)



-'lXl.TNSTANT  P-3B CCXQLAIN'IS (SPP-10,946, 10,964)

34. On October 23, 1987, the Union was informed by a member that an
individual in the Department of Mental Health had been hired at a step
higher than Step 1.

35. On November 2, 1987, the Union filed the complaint (Case No. SPP-
10,946) concerning the P-3B unit and the Department of Mental Health and
alleged that there had been an illegal unilateral change in hiring rates.
The Union requested bargaining as a remedy.

36. 0-1 November 8, 1987, the Union learned that a teacher in the
Department of Correction had been hired at Step 12.

37. On November 12, 1987, the Union filed the Corrections Department
complaint concerning the P-3B unit (Case No. SPP-10,964). It alleged that
there had been an illegal unilateral change.

FUR!lXER BACKROUND AND PRIOR COMPLAINTS CONCERNING P-3A AND P-3B UNITS

38. On February 27, 1986, the State's Assistant Personnel Administrator
sent a letter to the Union (Exhibit 43) setting forth a list of those
individual hiring rate requests which had been approved by the State
Personnel Department and describing the criteria for approval. That action
lead to the filing of the plaint  referred to in Finding 39 below.

39. In April, 1986, the Union filed a complaint (Case No. SPP-9855)
alleging an illegal unilateral change based on the alleged hiring of a
teacher in the Corrections Department (P-3B unit) at a rate other than the
negotiated step. At the same time, the Union also filed a complaint (Case
No. SPP-9856) alleging an illegal unilateral change by the State when it
established a special hiring rate for several newly-established positions in
public works, a rate which was above the established hiring rate.

40. In early 1986, before the filing of these complaints (SPP-9855,SPP-
9856) Union Director Robert Rinker was told by the State that it had a
statewide practice of hiring above Step 1 in certain individual cases. At
this time, Rinker did not investigate the practice in general or with
respect to the P-3B or P-4 units in any cases other than those raised in the
April 1986 prohibited practice complaints.

41. These two complaints (SW-9855, SPP-9856) were settled on December
9, 1986 by a written agreement (Exhibit 9) without prejudice to the parties'
positions in any other situations. In Case No. SPP-9855, the parties agreed
to place certain named employees at certain steps above Step 1. In Case No.
SPP-9856, the parties agreed to bargain concerning the impact of the hiring
of the teacher named in the complaint.
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CfX&ECIJVE  BARGAINING  HIS!TDRY

42. In several past negotiations in the P-3B unit (1979, 1982 and 1985)
the Union had proposed various provisions that in essence would grant
teachers credit for their prior (i.e. non State) experience for purposes of
placement 8r-t the salary schedule.
each year.

The proposals were rejected by the State

43. As proposed, the placement would not have been conditioned on
recruitment practices or affirmative action need, factors which have been
the usual prerequisites to State approval of individual hiring rates above
Step 1.

44. In the fall of 1987 and early 1988, the P-3B contract (1985-1988)
was reopened. Agreement was reached to extend the contract with
modifications for one year, resulting in a 1985-1989 contract.

45. During the P-3B reopener negotiations, the Union had again made a
proposal to correlate hiring rates with experience, with initial placement
at Steps 1 through 7.

46. However, the Union dropped the proposal and the final contract
included only a provision for a stipend for teachers hired for 12 month
positions. The stipend was aimed at alleviating recruitment and retention
problems.

!tHEPASTPRACTICE  IN'EJJT  P-3AANDP-3BUNI'ISCCWEXNING  INDMDUALHIRING
RATES

47. From 1975-1980, during the tenure of former Department of Education
Personnel Director Bruce Chamberlain (currently Management Relations
Director) there were instances when new employees in the P-3A unit were
hired above Step 1. This usually occurred when administrators with great
experience were hired from public school systems where they had been paid at
a level above the Step 1 rate. (Testimony of Chamberlain, Tr. at 96)

48.
Union.

The hiring rates would not always have been readily known to the
(Testimony of Chamberlain, Tr. at 99)

4There were some provisions negotiated in the P-3B contracts concerning
salary placement for new hires, including: 1) in 1979 (continued in later
contracts) hiring rate at Step 2 for teachers with a masters degree; 2) in
1985, hiring rate at Step 2 for State school instructors with a B.A. degree;
and 3) a specific hiring rate for those individuals with a masters degree
who were hired into the counseling series. (Testimony of Union
Representative Molinaro, Tr. 138-140)
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49. Over the past 10 years, one quarter to one third of new employees in
the Education Division of the Department of Corrections were hired above
Step 1; (This division includes the P-3B unit) (Testimony of Richard
Olson,who  for 11 years had been Assistant Director of Education in the
Department of Corrections.)

50. Olson recalled two specific instances which occured  prior to the
filing of the complaint. One instance involved a teacher (Lucibello) who
was hired for the Chesire facility in about 1982 for a combined special
education/computer position. The other instance involved a teacher hired in
about 1977 or 1978 for the "English as a second language" program.

51. Theodore Sergi is the current director of the Division of
Vocational-Technical Adult Education in the Department of Education (DOE).

52. Sergi has worked in the DOE since 1977, and throughout his tenure
there have been times when,individual hiring rates have been utilized in the
P-3A unit, particularly where job candidates were already earning at rates
above Step 1. (Testimony of Sergi, Tr. at 62)

53. Former Union Staff Representative David Almeida (CSEA employee 1978-
1982, 1983-1984) was aware that individual hiring rates were used in the P-
3A and P-3B units at the time that CSEA represented all State employees.
(Testimony of Almeida, Tr. 185-186)

UNION FAMILIARITY WITH HIRING RATES IN 0I'HER  UNITS:

54. Several CSEA staff members were aware of the State practice (in
several units including Pl and P4 professionals) over the 1970's and 19809
of occasionally hiring individuals above Step 1 in special circumstances.

5 See testimony of former Union Staff Rep. William Andrews (CSEA employee
from 1972-1983) concerning doctors and psychologists in P-l and engineers in
DPW (P-4), Transcript at 113-118. Andrews notes that he discussed these
hiring rates with a supervisor but did not pursue the matter. David Almeida
(CSEA employee 1978-1982, 1983-1984) recalls about l/2 dozen instances of
being above Step 1 and notes individual hiring rates existed above Step 1
for certain professionals, including physicians, occupational therapists &
some administrators. (Tr. at 180). Although former Staff Rep. Judith Kemp
recalled certain infrequent instances of hiring of State employees above
Step 1 in what is now the P-4 and perhaps the P-5 units, she could not
recall if these occurred before or after the institution of collective
bargaining. (CSEA had members before collective bargaining for state
employees was instituted by statute.) Former Staff Representative Mazzola
testified (Tr. 205-6) that he was not aware of hirings above Step 1 when he
worked for the Union. P-3A President Behuniak understood that he would be
hired above Step 1 when he was employed in 1983, but that rate was later
denied and he was paid only at the Step 1 rate. (We do not find the
testimony of Mazzola & Behuniak sufficient to contradict the existence of
the "above Step 1 " practice as testified to by at least two other Union
representatives.)

(8)



-55. Some of these Union staff members were also contemporaneously aware
of the State's explanation of the basis for hiring above Step 1, namely that
1) the applicant had qualifications above the minimum requirements (included
advanced'degrees), had unique qualifications, or had experience in a
specific area 2) there was difficulty in recruiting for the position 3)
there were staff shortages and 4) affirmative action goals were involved.

56.
in which

In September 1980, the Union filed a complaint involving the P4 unit
it alleged that the State had unilaterally amended the hiring rate

of certain engineers.
increases for

The complaint also disputed the withdrawal of salary
incumbent engineers upon attaining professional certification.

57. Although the 1980 claim concerning hiring rates was abandoned by the
CSEA, the Board discussion of the remaining claim concerning incumbents'
salaries included a comment about a state document which contained a new
list of specific positions with authorized hiring rates above the first Step
(Finding of Fact #15). It concluded that while "Surely [the document]
constitutes full notice as to changes in hiring rates," the document did not
constitute notice of the salary for incumm State of Connecticut,
Department of Administrative Services, Dec. No. 2085(1981).

57a. The State's testimony at the hearing included a statement of the
State's practice of using individual hiring rates. (Dion Tr. 79.)

CONCLUSIONS OF LAW

1. An employer's unilateral change in a condition of employment which
involves a mandatory subject of bargaining will constitute an illegal
refusal to bargain and a prohibited practice under the Act unless the
employer proves an appropriate defense.

2. In a ccmplaint  charging an illegal unilateral change, it is the
Union's burden to prove the existence of a past practice from which the
employer has departed.

3. Here the Union has failed to prove that the State had a past practice
of hiring all employees at Step 1 of the contractual salary schedule. RI
the contrary, the evidence shows a long-standing practice throughout State
employment and in the P-3A and P-3B units to hire new employees above Step 1
in certain limited circumstances.

4. Since the State did not unilaterally change a past practice when it
hired several employees at rates above Step 1 in the P-3A and P-3B units,
the Union failed to establish a prima facie case concerning a unilateral
change in a condition of employment which involves a mandatory subject of
bargaining.



- 5; An employer must bargain exclusively with a certified Union
concerning wages, hours and conditions of employment and may not negotiate
directly with the employees.

6. The use of individual hiring rates at issue in the instant cases did
not constitute illegal individual bargaining since it was consistent with
past practice and did not violate any express terms of the contract.

DISCUSSION

rates
These three complaintsyntest  the State's hiring of employees at pay
above Step 1 of the P-3A and P-3B contractual salary schedules and

allege that the State has breached its duty to bargain with the Union. The
Union claims that hiring above Step 1 constituted 1) an illegal unilateral
change which should have been bargained with the Union and 2) illegal
individual bargaining in derogation of the Union's status as bargaining
representative. The Union asserts that the past practice, at least as known
to the Union, was to hire at Step 1 unless the Union and the State had
agreed otherwise.

The State concedes that it did hire certain employees in the P-3A and
P-3B units above Step 1. The State counters that this represented no change
in practice, as, for many years, it has made such individual exceptions to
the usual practice of hiring at Step 1. Additionally, the State argues that
the Union has waived its rights, as the Union knew or should have known of
the practice, but still did not object and never raised the issue in
contract negotiations. The Union denies that it has waived its rights, but
rather claims it has acted quickly to contest individual hiring rates above
Step 1 in the past.

THFIALLEGEDUNILATERALCHANGE

We first examine the charge of an illegal unilateral change. It is the
Union's burden to prove the existence of a past practice from which the
State has departed. State of Connecticut (Comptroller), Decision No. 1871
(1980); New Canaan Board of Education, Decision No. 1858 (1980); Darien
Board of Education, Decision No. 2666 (1988). We conclude that hn
Union has not met its burden of proving that previously the State has hired
all employees at Step 1 of the contractual salary schedules. Rather the
evidence shows a long-standing, State-wide practice occasionally to hire new
employees above Step 1 when the State would otherwise have difficulty hiring
individuals with the characteristics it desired. (Testimony of Dion and
Wilber, Finding #13). Such circumstances include instances where 1) there
is a recruiting problem, 2) an applicant has exceptional credentials or
expertise which is in short supply, 3) a well-qualified applicant is already
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-earning more than -the Step 1 level. This practice was shown to exist in the
P-3B and P-3A units by testimony of of witnesses 01 on (P-3B), Chamberlain
(P-3A) and Sergei (P-3A) Findings of Fact # 46-47C. %

In contrast to our conclusion, the Union argues that the past practice
was to bargain any deviation from the Step 1 hiring rate. Thus it claims
that where hiring rates have been above Step 1, there has been a specific
agreement (e.g. hiring at Step 2 for teachers with a masters degree.) We
conclude that the State's distinction between "classification hiring rates"
and "individual hiring rates" clarifies this past practice. Thus where the
State wished to hire an entire classification at a higher rate, it did not
do so unless it had bargained with the Union and obtained agreement. Where
it wished to hire a particular individual with certain salary and experience
histories to fill a particular position within a classification, it
occasionally determined an individual hiring rate. Thus the past practice
includes two distinct subpractices. The cases at issue herein involve
"individual hiring rates" which pertain only to one hiree in a unique
context and these cases conform to the past practice.

In sum, while the past practice was that ordinarily new employees were
hired at Step l--or at another step established for an entire classification
by agreement with the Union-that past practice included management deciding
to make occasional exceptions and establish individual hiring rates in
certain limited circumstances. While often an occasional practice falls
short of establishing a past practice , such should not be the case where, as
here, the instances that could trigger that practice are by nature
infrequent. We also note that there was no contract provision specifying
the initial hiring rate of employees which would contradict the existence of
this past practice or otherwise limit its effect.

6 The Union had knowledge of this State-wide practice through its staff
representatives, even though the former staff representatives did not
testify of their memory of specific instances in the P-3B and P-3A units.
mreover,  Almeida did recall that the practice existed in those units. In
addition, there was no reason for the Union to doubt the applicability or
existence of the State-wide practice in the P-3B and P-3A units. Of course,
proof of Union knowledge of the practice is not necessary to establish what
the past practice was in fact. Knowledge may become an issue where waiver
is claimed or where there is a clear conflict between the contract and the
past practice, with a claim that a union has acquiesced to a change in that
contract.
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-!tXE.&LEGED  INDIVIDUAL BARGAINING

The more difficult of the issues before us is whether the State's
conduct in establishing individual hiring rates amounted to illegal
individual bargaining. Our past cases make clear that an employer must
bargain exclusively with a certified union concerning wages, hours, and
conditions of employment and may not negotiate directly with the employees.
West Hartford Board of Education v DeCourcy,  162 Conn. 566, 592; Tbwn  of
Trumbull, Decision No. 2102 (1981). In sane of our past cases, an employer
has set up salaries of new employees unilaterally and we have found a breach
of the duty to bargain. Darien Board of Education, Decision No. 2666
(1988); Town  of Greenwich, Decision No. 2154 (1982): Winchester Board of
Education, Decision No. 1785 (1979)t; Hartford Board of Education v. City of
Hartford, Decision No. 1576 (1977) . However, examination of the context of
our decisions in those cases is essential. In most of the cited cases, the
salary or working condition offered to individuals without union bargaining
was at odds with either the provisions of the contract or the existing
practige. Greenwich, supra; Hartford Board of Education, supra; Darien,
supra. This was also the case in State of Connecticut, Department of Human
Resources, Decision No. 2368 (1985), where we concluded that there was

7 Since these cases focus on the duty to bargain over initial salary
placement, they implicitly recognize that salaries of pr~~~~~~~~~~ees
are a mandatory subject of bargaining, just as they are
employees. Thus the State is in error in its ancillary argument that it need
not bargain herein because an employer is not required to bargain over
salaries of prospective employees. The State is incorrect in its claim that
State of Connecticut, Decision No. 2408 stands for this proposition. Rather
the cited case simply distinguishes between employees inside and outside a
bargaining unit.

8 Two of the cases do not appear to rely on a conclusion that the terms were
at odds with the contract or past practice. However, we do not view the
absence of such reliance to contradict our holdings here. Rather, we read
these cases as closely tied to their facts. In Winchester, the focus was on
confusion about oral agreements. In Trumbull, although this Board declined
to rule on whether a disputed work schedule was at odds with the contract;
this connnent  was made in the limited context of rejecting a claim of
"repudiation" of the contract , not in the discussion of individual
bargaining. The individual bargaining in Trumbull was part of a broader
attempt to bypass the Union. Also,  there was a change in past practice, even
if the contract violation was disputed.
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illegal individual bargaining concerning overtime pay and we noted
specifically that -management's dealings with employees constituted "offers
of benefit at variance with existing conditions of employment and the
Contracts."

In the instant case, there are no contractual provisions that specify
or restrict the salary placement of new hires. Thus, the State's dealings
with individual employees were not at odds with the existing contract.
Significantly, neither were the dealings at odds with past practice, as
shown by our conclusions above concerning the State's longstanding practice
of occasional individual hiring rates , which was well known to the Union.
Also, the salaries set for the new employees were9actual steps on the salary
schedule that had been negotiated with the Union. The issue is solely
whether the State could unilaterally determine the placement of individuals
in certain circumstances. In this context, there is not a serious risk of
the evils of individual bargaining, which we have described in the past as
follows:

Such an act by an employer tends to undercut the union's
authority with its members and lead them to look to
the employer's munificence rather than to their
bargaining representative's efforts for improvement in
their wages and conditions of employment. It is
therefore inimical to the policy of the Act to foster
collective bargaining.

TWn of Stratford (Bobko), Decision No. 1746 (1979)

Here the Union was seen as a joint partner in determining the terms and
conditions of employment, which would be derived from the contract and past
practice. Given these important qualifications , we conclude that the use of
individual hiring rates did not amount to individual bargaining and did not
breach the State's duty to bargain.

The preceeding  discussion analyzes the matter in terms of whether or
not the setting of salaries was individual bargaining at all. An
alternative is to analyze whether, as the State argues, the Union had agreed
to permit the alleged individual bargaining, because the setting of salaries
above Step 1 in the specified circumstances was a past practice that had
become incorporated into the contract. We have made clear that a Union may
agree to such individual bargaining. In Darien, supra, we stated that
)I . ..it is possible for a union to agree by contract to permit individual
bargaining." We conclude that "agreement by contract" includes acquiescence
in a known, long-standing past practice. As the State points out in its
brief, we have long held that:

A collective bargaining agreement should be deemed,
unless a contrary intention is manifest, to carry
forward for its term the major terms and conditions,
not covered by the agreement, which prevailed when the
agreement was executed. Town  of Newington, Decision
No. 1116 (1973)

9 Ccmpare  Darien Board of Education, supra.
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- The State also cites our comment in that decision that, if the
agreement is silent, "the pre-existing arrangement-whether it is a procedure
for making continuous changes or an existing substantive change-should be
deemed to be carried forward".

Following the rationales of Newington, we conclude that here the Union
did acquiesce in a long standing practice of which it had knowledge, and
that the practice was incorporated into the contract though unwritten. The
Union knew of the practice on a state-wide level, and at least one Staff
Representative knew that the practice was followed in the P-3A and P-3B
units. Accordingly, the Union should have assumed the practice was
generally being followed in those units as it was everywhere else in the
state. Any sustained objection to that practice did not occur until the
filing of complaints in 1986, which really was close enough to the timing of
the instant cases that it can hardly be seen as evidence of ongoing non-
acquiesce in a practice of many years duration. While the Union did pursue
salary placement proposals in several P-3B negotiations which would have
given credit for experience, these were general proposals which would cover
entire classifications, not specifically the individual hiring in specific
conditions at issue in the past. Moreover, the proposals were not
successful, which left the Union with existing hiring practices.

CONCLUSION

Under each of the analytical approaches which we discussed above, we
conclude that the State has not breached its duty to bargain by application
of individual hiring rates above Step 1 in certain limited circumstances.
We need not reach the waiver issue, as the Union has not established a prima
facie case for either a change in practice or illegal individual
bargaining. Accordingly, we dismiss.

DISMISSAL OF COMPLAINT

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Act Concerning Collective Bargaining for
State Employees, it is

0 R D E R E D, that the complaint filed herein be, and the same is
hereby dismissed.

CONNECl?ICUTSTATEBO?LRDOFLABORRELATIONS

By s/Patricia V. Low, Chairman
Patricia V. Low, Chairman

s/Barbara B. Sacks
Barbara B. Sacks

s/Margaret Lareau
Margaret Lareau
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To;- -

Mrs. Sandra Biloon
Director of Personnel & Labor Relations
State of Connecticut CERTIFIED (RRR)
Room 403, State Office Building
Hartford, Ct. 06115

Ellen M. Carter, Esq.
Labor Relations Specialist
State of Connecticut
INS-Office  of Labor Relations
One Hartford Square West
Hartford, Ct. 06106

CERTIFIED (RRR)

Robert D. Rinker, Executive Director
Connecticut State Employees Association
760 Capitol Avenue
Hartford, Ct. 06106

CERTIFIED (RRR)

Robert Krzys,  Esq.
97 Oak Street
Hartford, Ct 06106

Doreen DelBianco,  Staff Representative
Connecticut State Ehployees  Association
760 Capitol Avenue
Hartford, Ct. 06106

Peter Allen, L.R. Operations Manager
DAS-Office  of Labor Relations
One Hartford Square West
Hartford, Ct. 06106
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