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On January 13, 1988 the Enfield  Housing Authority (The Employer)filed
a complaint with the Connecticut State Board of Labor Relations (Labor
Board) alleging that Local 1303-107 of Council 4 AFSCME, AFL-CIO, (The
Union) had engaged and was engaging in practices prohibited by the Municipal
Employee Relations Act (The Act) in that the Union had refused to bargain in
good faith by proposing before the binding arbitration panel a document
which did not contain any of the tentative agreements previously reached by
the parties, thereby requiring the Employer to arbitrate thirty three issues
instead of three.

On Thursday, January 20, 1989, assistant agent Kenneth Hampton
conducted a pretrial hearing at which time both parties appeared. As a
result of the pretrial hearing the parties stipulated to all the relevent
and material facts and exhibits in this case and agreed to waive their right
to a full hearing before the Labor Board.

make
On the basis of the record before us,including the facts stipulated, we
the following conclusions of law and order of dismissal.

FINDINGS OF FACT

as Fi
Paragraphs 1-14 of the parties Stipulated Facts are hereby incorporated
ndings of Fact 1-14 of this decision.

1. The Enfield  Housing Authority is a municipal employer within the
meaning of the Municipal Employee Relations Act.

2. Local 1303-107 of Council 4, AFSCME, AFL-CIO is a certified
collective bargaining organization within the meaning of the Act,



3. On February 18, 1987, the union, by letter, requested to begin
negotiations for a successor to the 1986-1987 collective bargaining
agreement.

4. The first meeting between the parties took place February 18, 1987
at which time the parties came to a signed written agreement on ground
rules.

5. The parties met in negotiations on nine (9) occasions, three (3) of
which were held with a state mediator present. The chief negotiator for the
Union was Staff Representative, Cordon Sawyer, and the chief negotiator for
the Housing Authority was Attorney Mark Keppler. During the course of
negotiations, the parties entered into tentative agreements on approximately
thirty (30) issues which were initialed and dated by the chief negotiators.

6. On July 8, 1987, the issues on which the parties could not reach a
resolution were submitted to fact finding. The three unresolved issues
were: 1) wages; 2) the upgrading of the maintenance aide position; and 3)
duration.

7. Fact finding hearings were held on August 3rd and 24th at which
time the parties submitted both the tentative agreements and the three
unresolved items. . .

8. At no time during the course of the hearings did the union
represent to the Authority or to the fact finder that the tentative
agreements were no longer in effect or no longer represented resolved
issues. The document containing the tentative agreements was marked as a
joint exhibit for purposes of the fact finding hearing.

9. On August 20, 1987, the fact finder, Linda Blenner Johnson, issued
her fact finding report. The report contained two parts. Part 1 was titled
"Agreed Upon Issues" and was comprised of the tentative agreements while
Part 2 was titled "Issues in Dispute" and was composed of the fact finder's
actual recommendations on the three unresolved issues.

10. On November 15, 1987, the union's membership rejected the fact
finder's report.

11. On or about November 25, 1987, the Housing Authority also rejected
the fact finder's report.

12. CIll December 1, 1987, the Board of Mediation and Arbitration through
its Administrator, Jenny Myler, notified the parties in a letter that
binding arbitration had been imposed. Pursuant to this letter and the
Connecticut General Statutes, the parties designated their individual
advocate arbitrators who in turn selected the Chairman of the Panel, Peter
Blum. Cn January 9, 1988, the first hearing was held before the panel of
arbitrators. At this time, the Board's attorney was presented with a
document purported to be the collective bargaining agreement'that the union
was willing to execute. This document had been presented to the chairman of
the Housing Authority twenty-four (24) hours eariler.

(2)



13. The document presented did not contain any of the tentative
agreements previously reached by the parties.

14. The arbitration panel on August 16, 1988, after holding hearings on
January 6th, February 2nd, 15th, April 15th and May 4, 1988, issued its
award on 33 issues previously covered by the 27 tentative agreements, 15
were awarded to the union and 12 to the Authority. The remaining issues
were in dispute at the time of fact finding.

15. The ground rules for negotiations were attached to the stipulation
as Exhibit A:

1. The Union and Authority agree not to submit
any new proposals after the third session
following adoption of these ground rules.
2. Both parties agree that members for each
negotiating team are empowered to act for
their respective teams, subject to final
ratification by the respective principals.
3. Meeting sessions will commence and end
at mutually agreed upon time and date.
4. Since negotiating sessions are of a
confidential nature, both parties agree not
to make public the content of negotiation
discussions or to make press releases except
by mutual agreement or in the event that an
impasse after mediation is reached.
5. Each party shall designate a
representative who shall be the spokesperson
for that party.
6. Any tentative agreement on an issue shall
be reduced to writing, dated and signed by
both parties prior to the end of
negotiations.

CONCLUSIONS OF LAW

1. After a factfinder's report has been rejected which included
tentative agreements not ratified by each partyys principal in accordance
with the agreed upon ground rules, a party's presentation of proposals
concerning the tentatively agreed upon issues does not constitute a
violation of 7-470(b)(4).

DISCUSSION

In City of Milford, Dec. NO. 2465, we had the occasion to discuss the
duty to bargain in good faith. There we stated:

"The mutual obligation to bargain in good faith
is at the heart of the public policy

favoring collective bargaining and
"[elnforcement  of the obligation to bargain
collectively is crucial to the statutory
scheme. Performance of the duty to bargain
requires more than a willingness to enter
upon a sterile discussion of union-management
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differences." NLRB v. American National Insurance
Company, 343 U.S. 395, 404 (1952). "[Glood  faith
bargaining presupposes a desire to enter
ultimately into a collective bargaining
contract. While this duty does not require an
agreement, it does prohibit mere pretense at
negotiations with a closed mind and with a spirit
of cooperation and good faith." Clear Pine
Mouldings, Inc. v. NLRB', 632 F.2d 721, 728-29
(Cir. 9,1980)."ITlh~sic  question is whether
the [negotiator] acted like a man with a closed
mind against agreement." Eastern Maine Medical
Center v. NLRB, 658 F.2d  1, 10 (Cir 1, 1981).
Lack of good faith can be demonstrated when the
totality of the circumstances shows that a party
adopted a purposeful strategy to ensure that
bargaining would be futile or would fail. Hudson
Chemical Company, 258 NLRB No. 9 at 155 (1981).
As the Connecticut Supreme Court has stated in
relying upon federal precedent, the duty to
negotiate in good faith is an obligation to
participate actively in deliberations so as to
indicate a present intention to find basis for
agreement. West Hartford Education Association
v. DeCourcy,  162 Conn. 566 (1972)"

The main thrust of the Employer's argument is that issues tentatively
agreed upon in negotiations and presented as such before a fact finder
became binding as a result of the fact finder's report. In other words,
once tentative agreements are incorporated into a fact finder's report, they
become binding and a party's presentation of these same issues before a
binding arbitration panel constitutes a refusal to bargain and a violation
of the Act. In order to present this argument more fully we quote a portion
from the Employer's brief:

"The Municipal Employee Relations Act, ("MHRA")
Connecticut General Statutes Section 4-467 et
se .,
-?-

provides an elaborate set of proceduresfor
t e settlement of contract disputes between
municipal employers and employee organizations.
These procedures are designed to facilitate the
orderly resolution of open issues at each step of
the process. Parties move through negotiations,
mediation, and fact finding, progressively
reaching agreement on open issues remaining from
the prior procedure. Binding arbitration then
serves as a final mechanism for the resolution of
any remaining disputed issues.
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The Connecticut State Board of Labor Relations has
explicity endorsed the "progressive resolution"
view of the statutory procedures set forth in
MESA. In Town of New Canaan, Decision NO. 828
(1968), the Union and the Employer su$;t;;ztfour
outstanding issues to fact finding.
finder made recommendations. The l?own, however,
refused to enter into an agreement, asserting that
other issues, which had not been submitted to fact
finding, remained outstanding. Id. at 4,s.

The State Board of Labor Relations held that the Tbwn could
not assert the existence of other outstanding issues:

To do so is to frustrate the fact finding procedure.
This procedure was carefully constructed by the
legislature to help disputes without resort to
economic force. This purpose can be achieved only
if all unresolved issues are submitted. The
statute never contemplated that disputes be
settled piecemeal, for it is a treadmill leading
to nowhere. For the Town  now to assert that it
did not submit all issues to fact finding would
lead to the need for another fact finding on the
new issues, more recommendations, more
negotiations and then perhaps still more new
issues. The process would become endless and
fruitless, leading only to frustration of the
whole process. Id. at 5,6.

In 'Iown of New Canaan, the Board recognized the dangers
presented by the unilateral submission of new issues late
in the statutory impasse resolution process. Such
behavior not only creates unwarranted administrative
burdens, but frustrates the very purpose of the MEXA "
statutory scheme. While Town of New Canaan was decided
prior to the advent of binding arbitration, its rationale
is even more relevant to the current situation. While in
Town  of New Canaan, the Employer attempted to resurrect
unresolved issues that were agreed upon issues at the
time of fact finding. The latter is a much mOre  serious
breach of the duty to bargain in good faith.
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While we agree  with  the Employer's analysis  of the dispute resolution
procedure under  the MEZA,  we do not believe  that a finding  of a refusal  to
bargain  follows  from  that analysis.  Nor do we find Neti Canaan to be
relevant  to the facts  presented here.

In New Canaan,  :upra , at a fact  finding  hearing,  the parties agreed to
accept  four issues  listed  by the Town as the four issues  to be resolved by
the fact finder. The fact finder  issued  his recommendation  on these
issues. At a negotiation session  held  on January 28, 1968, the Union agreed
to accept  the Town's language of the four outstanding issues  so long  as the
effective date of the contract was to run from  that  date  until August. The
town  responded  that they  could  not sign  an agreement  until  September 1,
1968, some  seven  months away. The Union then  filed  a complaint with this
Board  and the !IWn defended the charge by claiming  that there  were  still
outstanding issues  to be resolved.  There we stated:

When the dispute between  the Union and the flown was
submitted  to fact finding,  the parties were  asked  to
state  the outstanding issues. The Town listed  only four
issues. The fact  finder  made reconm?endations  on these
four issues  and the Union  accepted  those
recommendations; The Town cannot,  six months later,
assert  that there  are still  other  issues  outstanding.

In the present case, the parties  never  reached  a conclusive agreement
on any of the issues  negotiated,  Tb be sure  they  reached  a tentative
agreement on many items  but that  agreement  was subject  to ratification by
each  parties  principals as provided for in the ground  rules.  While the
impasse  resolution  process under  the Act is intended  to provide expedition
and stability, there  is no provision in the MERA which prohibits the
parties  from  making  a ground  rule  which  has a disruptive effect on that
process. Certainly,  the ground  rule  could  have  been  drafted with more
specificity  i.e. requiring  ratification  by the principal within a set-time
period  before  entering  the fact  finding  process,  but in the absence  of a
clear  expression of the parties intention  we are unwilling  to assume that
the parties  intended  to ignore  the ground  rule once  the fact  finding  process
was under  way.
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The Employer next argues that the legislative intent behind the MJ%A
is evident from the deliberations of P.A. 87-100 which was passed to
prevent the introduction of new issues into the binding arbitration process
that were not raised previously. In support of this argument it cites the
remarks of Deputy Speaker Cibes , who remarked on the House Floor that the
" . ..the binding arbitration process was put in place to bring about speedy
endings to the negotiation process and certainly finality. It has never
been intended that new issues be introduced at the point of the binding
arbitration process." Proceedings of the House of Representatives, March
31, 1987 p. 2194. They also point to several of our decisions where we have
stated that negotiations should be a narrowing process and that the
expansion of any issues in dispute is contrary to the spirit of the Act.
Iocal  1566, AFSCMS (Milford), Decision No. 2465; Windsor Police Employees
Association, Decision No. 891 (1969); Police Local  798, Decision No. 1563
(1977);Tbwn of Coventry, Decision No. 1289 (1975). We believe that these
arguments and the cases cited are clearly inapplicable to the facts
presented here.

The legislative history of P.A. 87-100 is intended to insure that the
parties who have been negotaiting reach the final stage of negotiation
(binding arbitration) with the knowledge of what issues are in dispute. An
arbitration panel cannot make a comparative determination of a last best
offer if one of the parties had no knowledge that a particular issue was a
concern to the other party and therefore'made no proposal on that subject.
Clearly, requiring a party to arbitrate issues that were not issues in
negotiations is contrary to the intent and spirit of last best offer binding
arbitration. In the present case, however, the Union did not present new
issues to the arbitration panel. Rather, it made proposals on issues
tentatively agreed upon but never ratified. Clearly, the Employer had the
benefit of the Union's position and rationale on these issues which had
already been discussed in negotiations. It cannot reasonably argue that
these were new issues within the meaning of P.A.87-100.

Finally, the Employer next argues that the language purpose, and
operation of Conn. Gen. Statutes, mandates that items represented as agreed
upon issues at the time of fact finding cannot be repudiated or rejected at
the time of binding arbitration. They quote from Section 7-473 which
requires the fact finder "to make written findings of fact and
recommendations for resolution of the dispute." The fact finder's report
includes "Such findings of fact, such recommendations and a verbatim copy
of the provisions of the prepared contract or agreement which were agreed to
by the parties prior to the time when the fact finder services were
requested." The Employer claims that although the Union had the right to
raise additional issues at the time of fact finding, at no time during the
course of the hearings did the Union do so nor did it represent to them or
to the fact finder that the tentative agreements were no longer in effect.
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It is true that the above quoted language requires the parties to
submit a copy of the provisions agreed to to the fact finder. However, the
statute does not distinguish between tentatively agreed upon provisions and
binding provisions. It must be remembered that fact finding is an advisory
process. Both parties are free to accept or reject the fact finder's report
and both parties did in fact reject  the fact finder's report in the present
case. If the parties are free to reject  the recommendations of the fact
finder, must they be bound by their own tentative proposals submitted to the
fact finder? We do not think so. In addition, Article 2 of the ground
rules between the parties provided that "[b]oth  parties agree that members
of each negotiating team are empowered to act for their respective teams,
subject to final ratification by the respective principals.** There was no
evidence in the record to indicate that the Union had in fact ratified the
tentative agreements prior to fact finding. Moreover, since the Union did
not notify the employer at the time of the fact finding hearing that its
membership had ratified the tentative agreements, the Employer should have
reasonably assumed that the proposals submitted to the fact finder were
still tentative. Under the facts presented here we do not believe that
these proposals were converted into final and binding contract language.
Nor do we believe that the failure of the Union to restate that proposals
submitted to the fact finders were still tentative, constitutes a refusal to
bargain and a violation of the Act. As we stated in Town  of Coventry, Dec.
No. 1289 (1973);

11 . ..The parties should be free to make their own ground
rules for bargaining and if they agree that neither
party is bound by his tentative agreements until there
is a final agreement upon the whole package, then a
withdrawal from one or more tentative agreements before
such final agreement would not constitute a refusal to
bargain in good faith. Such an arrangement would
preserve, to each party , a maximum of flexibilty but it
would lay the whole fabric of bargaining open to
complete unresolving at any time before final
agreement."

Our holding in this case does not reach the question whether it is a
refusal to bargain where there is no ground rule requiring ratification of
tentative proposals. Nor does it diminish our belief that the dispute
resolution process should be orderly and expeditious. In Coventry, supra,
we expressly held that even though the conduct of the 'Iown (withdrawal from
all tentative agreements made in the course of negotiations up to that time)
was disruptive of the bargaining process and constituted a refusal to
bargain in good faith, that nevertheless the Town  would have had a right to
follow the course it took if it had clearly reserved that right to itself.
Coventry, at 4. Whereas here the parties have, by their own agreement,
provided for a process which is less efficient and orderly than what the Act
provides, in order to reserve for themselves the maximum flexibility in
negotiations, it does not, in our view and in accordance with our precedent,
constitute a refusal to bargain.
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O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the complaint filed herein be, and the same is hereby,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By Patricia V. Low, Chairman
Patricia V. Low, Chairman

Craig Shea
Craig Shea

Susan Meredith
Susan Meredith
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