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I In the matter of
I

BOROUGH OF NAUGATUCK
Decision No. 2766

October 17, 1989
CSEA, INC./SEIU,
AFL-CIO, LOCAL 760

I
-and-

NAUGATUCK DAY CARE, INC.

I-Case No. ME-11,473 --I
APPEARANCES:

Sullivan, Lettick  SC Schoen
By: Catherine M. Thompson, Esq.
for Naugatuck Day Care, Inc.

Stephen R. Ferrucci, III,
Staff Representative
for the Union

DECISION
and

CERTIFICATION OF REPRESENTATIVE

On July 15, 1988, CSEA, Inc./SEIU, AFL-CIO, Local 760 (the Union) filed
with the Connecticut State Board of Labor Relations (Labor Board) a petition
alleging that a question or controversy exists concerning the representation
of employees of the Borough of Naugatuck (Borough) employed at the Naugatuck
Day Care Center (Employer). On August 19, 1988, a preliminary conference
was held at which time the Borough took the position that the petition
should be dismissed because Naugatuck Day Care, Inc. was a separate private
employer. On October 18, 1988, a second preliminary conference was held at
which time the Employer appeared as Intervenor. On December 21, 1988, the
Agent of the Labor Board directed an election pursuant to Section 7-471
C.G.S.

Thereafter, on February 17, 1989, the Employer filed an Objection to
the Direction of Election and the Report Upon Secret Ballot, alleging that
Naugatuck Day Care, Inc. is not a municipal employer and that the election
was improperly conducted pursuant to the MERA. A hearing was sought before
the Labor Board and was held on April 20, 1989, at which time the Union and
the Employer appearedland  were given full opportunity to present evidence,
to examine and cross-examine witnesses, and to present argument on the
issue. The Union elected not to file a brief, but the Employer filed a
brief which was received on June 30, 1989.
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Findinos of Fact

Paragraphs 1 through 11 of the findings of fact recite the Stipulation
of the parties at the hearing.

1 . Naugatuck Day Care, Inc. was incorporated by three private individ-
. uals as a non-profit non-stock corporation under the laws of the State of

Connecticut on December 29, 1970, pursuant to the provisions of C.G.S. Sec-
tion 33-419 et seq. and Section 501(c)(3) of the Internal Revenue Code. It
currently oeates  under bylaws adopted in 1975 which establish a governing
board consisting of no less than ten (10) and no more than fourteen (14)
members who are appointed by the Mayor of the Borough of Naugatuck with
approval of the Naugatuck Board of Mayor and Burgesses. (Exhs. 7, 8)

2. The Board of Directors consists of at least two (2) and not more
than five (5) parents of students , one representative from the Borough of
Naugatuck Board of Mayor and Burgesses, and at least seven (7) but not more
than ten (10) public members. The Day Care director is an ex officio member
of the Board.

3 . The Employer does not have the power to levy or collect any taxes
from the citizens of Naugatuck, and is not a subdivision of government.

4. Funding for the Employer’s budget comes from State of Connecticut
grants administered by the Department of Human Resources, contributions from
the Borough, and students’ tuition and fees.

5. The fiscal year 1988-89 budget is established at $251,0&6.00,  with
funding as follows: Department of Human Resources grant in the amount of
$178,518.00,  food reimbursement from the State in the amount of $9,571.00
and anticipated tuition and fees in the amount of $62,997.00.

$3,81::00 in 1986-87, $5,500.00  in 1987-88, and $5480.00 in 1988-89.
Budget supplements were received from the Borough in the amounts of

7. The 1988-89 supplement from the Borough was allocated as follows:
$3,000.00  all purpose budget supplement, $1,384.00  supplement for director’s
salary, $1,096.00  supplement for bookkeeper/secretary salary.

8 . The Employer’s Board of Directors controls the operations and
policies of the agency. Through the Day Care Director the Employer’s Board
is responsible for hiring, firing, scheduling, assignment, and discipline of
its employees, for establishing personnel policies, and for setting
salaries.

9. Guidelines from the State Department of Human Resources are
followed in carrying out these duties. However, the Board of Directors has
independent authority to set employees’ salaries and benefits.

10. Appointments to the Employer’s Board of Directors are made, in
practice, from among individuals recommended by the existing Board members,
reviewed by the Board’s personnel committee and approved by the Employer’s
Board of Directors. As a courtesy, the Board of Mayor and Burgesses is kept
informed of appointments made.
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11. Facilities for the mployer  are located in the Congregational
Church Parish House under the terms of a lease between the Employer and the
Congregational Church, signed by the President of the Hoard of Day Care,
Inc. /Rent is paid from the Employer’s budget.

12. The Borough provides payroll services to employees of the
l Employer, for which the Employer is billed on a bi-weekly basis.

13.
.
The Borough permits the employees of the Employer to participate

in the Borough fringe benefit package, the costs of which are billed on a
regular basis to the Employer.

14. The Employer receives funding from the Connecticut Department of
Human Resources in the form of a check sent from the State to “Borough of
Naugatuck -
the Employer

Day Care”  which is endorsed by the Borough and turned over to
for deposit in the Employer’s checking account.

15. Tuition and fees from students are received directly by the
Employer and do not pass through the Horough  accounts.

16. The Borough supplies legal counsel to the Employer from time to
time, at Borough expense from the Mayor’s discretionary fund.

Discussion

The question presented is whether the Employer is a municipal employer
subject to the Municipal Employee Relations Act, or a private employer
subject to the State Labor Relations Act. The Union alleges that the
Employer is a municipal employer and urges us to uphold the Agent’s
direction of election, arguing that the facts present here are similar to
North Branford  Library, Decision No. 1677 (1978j,  where we found the library
to be a municipal employer.
as IV

Section 7-467(l) defines a municipal employer
. ..any political subdivision of the state, including any town...or other

authority established by law...“.

In North Branford, supra, we held the library to be a municipal
employer and stated that whether or not a particular authority or board is a
municipal employer is determined by the definition of municipal employer in
the Act and not by the degree of control a municipality exerts over a
particular authority. There we found that the crucial distinction between
North Branford  and other cases where we found the library to be a private
corporation (see Westport  Library Association, Decision No. 1546 (19771, and
Russell Library, Decision No. 1496 (1977)),  was that in North Branford  the
library board was the creation of the town charter. In our view, this fact
made the library a municipal employer an “authority established by law.”

In the present case, there was no evidence offered that Naugatuck Day
Care, Inc. was established by town charter, ordinance, or special
legislative enactment. Rather, the evidence revealed that the Employer is
incorporated as a non-stock corporation in this state --a separate corporate
entity under state incorporation laws. The definition of corporation for
purposes of the Nonstock  Corporations Act is found in Section 31-421(f) andd
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excludes “towns, cities, boroughs or any municipal corporation nr denartment
thereof. It* This fact clearly distinguishes this case from NC,,.. -__._
supra, and clearly parallels Westport  Library, supra, and Russell Libr
and other authority.**

--- -- --r-m -..-.-

v-th Rranford,

ZE,

In our original Westport  Library, Decision No. 1546, (Westport  I), we
l held that the library was a private employer even though half of the Board

of Directors were appointed by the town and the majority of the library’s
income came from the town. There we noted that the library association was
incorporated as a non-stock corporate entity which removed it from the
definition of municipal employer. Recently, we were asked to reconsider our
original decision in Westport  Public Library, Decision No. 2719 (1989)
(Westport II 1. There we held that the library was not a municipal employer
and once again stressed the fact that despite the level of control the
municipality exerted over the library, it was not a municipal employer
because it was not created by town charter. In Russell Library, supra, we
held that the library was not a municipal employer despite the fact that
nearly all the funds for the library’s operation were provided by the
and that the City directly paid the library employees. As in Westport

City

Library I and II, the crucial fact was that the Russell Library was
organized as a non profit corporation under the laws of this state and not
under the municipal charter.

We conclude that our holdings in Westport  and Russell Library are
dispositive here. The Employer simply does not fall within the Act’s
definition of municipal employer. Its creation and rules of operation are
governed by the Connecticut Nonstock  Corporation Act. This ruling is
entirely consistent with other cases dealing with private day care centers
in this state where we found them to be private employers under the State
Labor Relations Act. See Mahalia Jackson Day Care Center, Decision No. 2137
(1982); and St. Monica’s Day Care Center, Decision No. 1593-A (1979).***

Since we find that the Naugatuck Day Care, Inc. is not a municipal
wloyer,  the employees covered by the petition fall under the State Labor
Relations Act (!%!A,  Sections 31-101 et seq. C.G.S.) rather than the MERA.

* Section 33-421(f) C.G.S. defines corporation as: “...any  corporation
without capital stock formed under the laws of this state, whether this
chapter or any other chapter, whether general law or special act, and
whether before or after January 1, 1961, but shall not include towns,
cities, boroughs or any municipal corporation or department thereof.”

** In Edson  v. Griffin Hospital, 21 Corm.  Sup. 55 (19581, the court held
that private hospitals engaged in charitable work for the benefit of the
public which are thereby affected with a public interest, and which receive
financial assistance from either the state or municipality, are not
municipal corporations. The court stated, “The test is whether, under the
charitable or corporate powers granted, they have a right to elect their own
officers and directors with the power to manage their own affairs.” See
also Hartford v. Freedom of Information Commission, 201 Conn. 421, at 429,
fn. 7.

*** In these cases neither party argued that the day care centers were
municipal employers.
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It does not follow, however, that we must dismiss the petition and
invalidate the election as the Employer suggests. The only objection by the
Employer was that the petition was inappropriately filed under the MERA.
Indeed, the employer has acknowledged that it is subject to the SLRA

. (Employer’s Brief of February 17, 1989, at 14). No objection was made to
the composition of the unit, nor was it argued that harm would follow fram  a
decision certifying the unit under the SLRA, and frankly we see no harm in
doing so. The administrative procedures for determining a requisite showing
of interest are the same under both statutory procedures. So, too, is the
elect ion process. Furthermore, a denial of the petition subject to a
refiling under the State Labor Relations Act would unduly delay the
bargaining process. We see no reason to delay the opportunity of the
exclusive bargaining representative lawfully selected by a majority of the
bargaining unit to bargain with their Employer. To do so exalts form over
substance. In this regard, the reasoning of our late Chairman Fleming
James, Jr., in City  of Meriden, Decision No. 1535 (1977) is most convincing:

The modern attitude of procedural requirements is to regard
them as important means toward attaining substantive justice and
safeguarding the process against certain evils or risks, but not
as ends in themselves. Procedure should be the handmaiden of
justice, not its mistress. Procedural missteps, then, should not
be visited with penalties that do not serve the end which the
procedural rule that was violated seeks to promote. Penalties
that go much beyond that do not further substantive justice or
legitimate procedural objectives. Thus, if a civil action is
brought before the statute of limitations has run it will not be
barred by the statute even where the original complaint failed to
state a cause of action if that deficiency is supplied by an
amendment filed after the statute has run. F. James, Civil
Procedure, Sec. 5.9 (1965). And even if such an action is
dismissed because of some accidental failure, a new suit may be
begun after the statute of limitations has run but within a
stated period after the accidental failure of the first suit.
Conn. Gen. Stat. Sections 52-592, 52-593.

Accordingly, we find that Naugatuck Bay Care, Inc. is a private employ-
er falling within the purview of the SLRA, and whose employees, pursuant to
an election held on January 20, 1989, elected CSEA, Inc./SEIU,  AFL-CIO Local
760 as their exclusive representative for collective bargaining.

The tally of ballots was as follows:

Number of Ballots cast . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
Number of Votes IN FAVOR of representation . . . . . . . . . . . . . 5
Number of Votes NOI  IN FAVOR of representation . . . . . . . . . 0

Certification of Representative

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Connecticut State Labor Relations Act, it is
hereby
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CERTIFIED, that CSEA, Inc./SEIU,  AFL-CIO Local 760 having been selected
as the-representative for the purpose of collective bargaining in a unit
classified as all non certified instructional teachers, assistant non
certified teachers, teacher aides and cooks employed by the Naugatuck Day

l Care, Inc., said CSEA, IncJSEIU,  AFL-CIO is the exclusive representative of
all said employees for the purposes of collective bargaining in respect to
wages, hours and other conditions of employment.

CONNECTICUT STATE BOARDOF  LABORRELATIONS

BY s/ Patricia V. Low
Patricia V. Low, Chairman

s/ Craiq Shea
Craig Shea

s/ Barbara B. Sacks
Barbara B. Sacks

COPIES TO:

Terry L. Buckmiller, Mayor
Borough of Naugatuck
229 Church Street
Town Hall
Naugatuck, CT 06700

Catherine Thompson, Esq.
Sullivan, Lettick  & Scheon
P. 0. Box 607, 8 Glen Road
Sandy Hook, CT 06482

Howard Lawrence, Esq.
Flynn & Flynn, P.C.
389 Orange Street
New Haven, CT 06511

Stephen R. Ferrucci, III, Staff Rep,
CSEA, Inc./SEIU, AFL-CIO, -al 760
56 Arbor Street
Hartford, CT 06106
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