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On June 2, 1988, the Connecticut State University American Association
of University Professors (AAUP)  filed with the Connecticut State Board of
Labor  Relations (Labor Board) a complaint alleging that the Connecticut
State University (State) had engaged and was engaging in practices
prohibited by Section 5-272 of an Act Concerning Collective Bargaining for
State Employees in that it had refused to furnish information needed to
evaluate the proper disposition of a prcxnotion grievance involving Professor
Vernon Phelps.

After the preliminary administrative steps had been taken, the matter
came before the Labor Board for hearing on April 6, 1989, at which time the
parties appeared and were represented by counsel.

At the hearing, the State urged us to grant its Motion to Dismiss on
several grounds and we entertained oral argument from both parties on the
issues raised therein. The parties stipulated to the introduction of a
number of exhibits, all of which were entered into evidence. Thereafter, we
requested the parties to file briefs in support of or in opposition to the
State's I%otion  to Dismiss prior to proceeding further with the adducement of
oral testimony. Briefs were received on June 2, 1989 from AAUP and on June
6, 1989 from the State. On the basis of the record before us, we make the
following findings of fact, conclusions of law, and ruling on the Motion to
Dismiss.



Findinqs of Fact

1. The Connecticut State University (State) is an employer within the
meaning of the Act.

2. Connecticut State University American Association of University
Professors (AAUP)  is an employee organization within the meaning of the Act
and at all relevant times has been the exclusive bargaining representative
of a unit comprised of teaching and professional employees at the
Connecticut State University.

3. The 1984-1987 contract between the parties is relevant to this
dispute. Article 4 is entitled Professional Rights and Responsibilities and
is concerned with the process of awarding and denial of promotion, tenure,
and renewal. Several relevant sections follow:

4.11.1 There shall be only one (1) evaluation procedure for pro-
motion, tenure and renewal as follows: evaluations of
teaching members shall be conducted by the Department
Evaluation Committee (DEC) of which the department Chair-
person may be a member, ex-officio, and by the University-
wide Promotion and Tenure Committee in accordance with
procedures developed by the University Senate and approved
by the University President in an expeditious manner.
Department Chairpersons who are nw members of the DEC
shall submit a separate evaluation which may either be
submitted to the DIX for its deliberations or, if so
determined by the University Senate, submitted as a
separate document added to the DM:'s  evaluation forwarded
to the appropriate Dean. In no case, however, shall a
department Chairperson being considered for promotion
participate in the promotion evaluation process: being
considered for tenure participate in the tenure evaluation
process: or being considered for renewal participate in
the renewal evaluation process. A copy of any DEC recom-
mendation with supporting reasons shall be given to the
member upon issuance. Senate procedures developed pur-
suant to this article shall satisfy each of the minimum
standards set forth in Article 4.11 and may not be incon-
sistent with this Agreement. Copies of such procedures
shall be given to the CSU-AAUP, the Administration and all
members.

4.11.3 Unless requested otherwise , members not on a final appoint-
ment shall be considered for promotion as they become
eligible. The department shall inform its members who
are eligible for consideration for promotion (see 5.3.1 -
5.3.5). A member not wishing to be considered for
promotion must so indicate in writing to the department
Chairperson , with a'copy  sent to the President. In
addition, a promotion recommendation may be initiated by
the department pursuant to 5.3.5. A member who withdraws
after the commencement of the promotion process shall be
deemed to have waived all claims for that year.

x x x
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4.11.5 By October 1 of each academic year the DEC shall inform
each member to be evaluated in writing of (1) the fact
and the purpose of the evaluation, (2) the opportunity to
submit material to the DEC, and (3) the opportunity to
appear personally before the DEC prior to the DEC's
recommendation.

x x x

4.11.7 In making its evaluations for renewal, promotion, and
tenure the DEC shall make peer evaluations and obtain and
use written student evaluations and consider materials
supplied by the candidate. In the case of members who
perform administrative or quasi-administrative duties,
the DEC shall seek and use appropriate evaluations.

x x x

4.11.9 Criteria for evaluating and recommending eligible members
shall be: (1) quality of teaching and/or primary profes-
sional function, including keeping current in the field,
(2) service to the department and university and/or
research and publication, (3) professional activity, and
(4) years in rank. All bodies  evaluating members shall
weigh the criteria listed above, in the order listed (see
Article 5.3.5). Any special conditions in the member's
letter of appointment or subsequent extensions or modifi-
cations of such appointment as provided under Article 4.6
shall be considered in the evaluation process for
renewal, promotion or tenure.

x x x

4.11.11 By November 15, the DBC shall transmit its written recom-
mendations with supporting reasons to the appropriate
Academic Dean, together with all materials submitted to
and considered by the DEC (see Articles 4.15.1, 4.15.2.7,
and 4.15.2.8).

4.11.12 By December 15, the appropriate Academic Dean shall
review and consider all of the material suhnitted  and
make a recommendation based primarily on that material.
A copy of the Dean's recommendation shall be sent to the
affected member upon issuance and a copy placed in the
member's personnel file. Recommendations for tenure
and/or promotion, along with all of the previously
submitted material, shall be transmitted to the
University-wide Promotion and Tenure Committee.

4.11.13 By March 1, the Promotion and Tenure Committee shall make
a recommendation to the University President after con-
sidering all previously submitted material and recommen-
dations. Prior to its final decision, any member being
considered for promotion and/or tenure shall be given an
opportunity to appear before the Committee. A copy of
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the University-wide  Promotion  and Tenure Committee
recommendation  shall  be sent to the affected  member  upon
issuance, and a copy  shall  be placed  in the member's
personnel file.

4.11.14  The President  shall  make his recommendations  for promo-
tion  and tenure  to the Board  not later  than  April 15.

5. On November  9, 1986, the Education Departmental Evaluation
Committee  recommended  to Dr. William Billingham,  Dean of Professional
Studies,  that Mr. Vernon Phelps  be promoted  to the rank  of full professor.

6. On December  15, 1986, Dr. Billingham sent  a memo to the University
Promotion  and Tenure  Committee  not recommending  Mr. Phelps for prcxnotion.

7. On January 8, 1987, Bruce  Clements,  President of AAUP at Eastern
Connecticut  State  University , wrote  a letter  requesting  Dean Billingham to
supply  specific  information  regarding  Billingham's  decision not to recommend
Phelps  for promotion.

8. On January 9, 1987, Billingham responded  that  in his view  he had
fulfilled  all contractual  requirements  and "regretted  that he could  not
comply  with  [Clements'l  request."

9. On February 4, 1987, Phelps  filed  a grievance  under  the contract
alleging  that the University  had violated  Section  4.11.12  of the contract
for the failure  of Dean Billingham to make his reasons  known  why Phelps  was
not recommended  for promotion.

10. On February 18, 1987, the University-wide  Promotion and Tenure
Committee  notified  Mr. Phelps  that he was not being recomended  for
promotion  to full  professor.

11. On April 13, 1987, Charles Webb,  President  of Eastern Connecticut
State  University , notified  Phelps  that he would  not be recommended  to the
Board  of Trustees  for promotion.

12. A grievance under the contract  is defined  as follows:

14.1.1  A "grievance" is an allegation  or complaint that there  has
been  a violation  of the collective  bargaining  agreement
and/or  procedures  or prescribed  criteria rules  established
expressly  pursuant to this Agreement. Grievances
involving  discretionary  decisions  shall  be processed
solely  with  respect  to whether  or not the prescribed
procedures were  followed  and whether  or not prescribed
criteria rules  were  observed.

13. The grievance arbitration  prccedure  provides for a five step
process  culminating  in neutral  arbitration  if Step 4 which  is outlined  below
fails to resolve  the'grievance.

14.5.4 thStep 4 In e event  that a grievance  is not resolved  at
Step 3, a Connecticut  State  University  Grievance  Arbitra-
tion  Committee  shall  be formed  to review  the grievance
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within three (3) calendar weeks after the grievance is
referred to Step 4. That committee shall consist of
three full-time (3) bargaining unit members chosen by the
CSU-AAUP, no two from the same campus, and three (3)
administrators, no two from the same campus. The non-
voting co-conveners of this committee shall be the
President of the CSU-AAUP and the Vice President for
Faculty and Staff Affairs. The Committee shall be
convened within two weeks and shall investigate the
grievance. Decisions of the Committee  shall be by
agreement of four (4) or more members of the Committee
voting by secret ballot. Decisions of the Committee
shall be final and binding upon all parties. The
Committee shall issue its decision in writing within
three (3) calendar weeks of its final meeting. If the
Connecticut State University Grievance Arbitration
Committee fails to resolve the grievance by a majority
vote of four or more, either CSU-AAUP or management may
elect to appeal the grievance to arbitration.

The party electing to appeal to arbitration shall notify
the other party to this 'Agreement in writing within
fourteen (14) calendar days.

14. On September 21, 1987, the Step 4 Arbitration Committee, by a vote
of 6 to 0, rendered a Decision denying Phelps'  grievance. The Decision
stated in pertinent part:

The process of successive levels of recommendation for promo-
tion described in the contract is not one of a decision taken
and then reviewed on appeal. For that to be the case the
DEC's  favorable decision on promotion would have to be
definitive if not challenged. Such is not the case. The
decision is ultimately that of the Board of Trustees acting
on the recommendation of the President. In contrast, the
grievance procedure provided under the contract is an appeal
process. The grievance process, however, is limited in
matters of discretionary judgment to errors of procedure and
the observation of criteria rules. We have not discovered a
violation [of] contractually prescribed procedures.

15. The Operating Procedures for the Promotion and Tenure Committee
read as follows:

Operating Procedures
Promotion and Tenure Committee

E?LSTERN  CONNECTICUT STATE UNIVFXSITY

1985-1986

1. Committee decisions regarding promotion and tenure require the
presence of at least five of this year's seven members. This
year's Committee consists of the seven regular elected members
plus elected alternates.
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2. No Committee  member shall vote, deliberate, or participate in
discussion on an application from a member of his/her depart-
ment. When a Committee member absents himself/herself for the
above reason, an alternate shall replace the regular member.

3. Attendance at this Committee's meetings shall take precedence
over other meetings.

4. All deliberations of this Committee on personnel matters shall
be confidential, and all voting on tenure and promotion shall
be by secret ballot. The simple  majority shall prevail in all
cases.

5. All favorable recommendations shall be rank ordered by the
Committee.

6. NO written communication will be issued by the Committee  until
it has been reviewed by the full membership.

7. The Committee will inform all applicants of the decisions made
at the conclusion of the Committee's deliberations including
the applicant's ranking.

a. The Committee shall be guided by the procedures set forth in
the CSU-AAUP-BOT contract adopted April 10, 1984, the
"Policies and Procedures for Evaluation of Instructional
Faculty (EXXJ)" document passed by the Faculty Senate on
October 18 and November 15, 1983, and approved by the
University President on November 16, 1983.

(Exhibit 17)

Conclusions of Law

1. An employer's duty to supply information to a union in its role as
collective bargaining representative includes the duty to supply information
relevant to a specific provision of the collective bargaining agreement
which the union must police and administer.

2. If the requested information is not presumptively relevant, the
union must show facts which demonstrate that the requested information is
relevant to an identified provision in the contract.

3. Because the contract does  not allow for the filing of grievances
regarding a discretionary decision to deny promotion and because the
grievance arbitration committee found no procedural violations in Dean
Billingham's refusal to supply reasons for his recommendation to deny Phelps
promotion, the information sought by the Union is not relevant to the
promotional provision of the contract.

4. The AAUP has failed to 'show facts which demonstrate that the
requested information is relevant to any other identifiable provision of the
contract.
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It has long been
an employer to supply
perform its duties as

held that the duty to bargain in good faith requires
a union with relevant information in order for it to
exclusive bargaining representative. NLRBv.ACME

Industrial Co., 385 U.S. 432. This duty extends beyond the period  of
contractual negotiations and applies to labor-management relations during
the term of an agreement. ACNE Industrial, supra. It requires an employer
to provide the exclusive bargaining representative information pertaining to
management decisions that may be subject to a grievance under the collective
bargaining agreement. West Hartford Board of Education, Decision No. 1826
(1979), aff'd  West Hartford Board of Education v. CSBLR, 190 Conn. 235
(1983). However, the facts of the case must show that the requested
information would be relevant to a claim under a provision of the collective
bargaining agreement. State of Connecticut, Decision No. 2155 (1982). An
employer's duty to furnish relevant information is based upon the premise
that without such information the union would be unable to perform its
duties as exclusive bargaining agent. Aluminum Ore Co. v. NLRB, 737 F.2d
485, 11 LRRM  693 (CA 7 1942).

Discussion

In the present case, the AAUP wishes to know the reasons why Professor
Phelps was not recommended for promotion. Phelps was initially recommended
for the rank of full professor by the Education Departmental Evaluation
Committee but Dr. Billingham, the Dean of Professional Studies, recommended
that Phelps not be promoted.
were given.

No reasons for Billingham's recommendation
The AAUP grieved Billingham's failure to provide Phelps with

reasons as a violation of 4.11.12 of the contract.* The grievance was
processed to the fourth step of the grievance arbitration procedure and the
Grievance Arbitration Committee, comprised equally of AAUP and management
members, unanimously ruled that the Dean's failure to provide reasons did
not breach the contract. The AAUP then filed a complaint with this Board
that the failure to supply the information violated the duty to bargain.

The State's argument regarding its motion to dismiss can be summarized
as follows: (1) The duty to supply relevant information is limited to
information necessary for the bargaining representative to administer and
police the collective bargaining agreement; (2) the burden is on the Union
to show the relevance and necessity of non wage information; (3) the AAUP
has not met its burden of producing evidence that the reasons for not
recommending Mr. Phelps for promotion are relevant or necessary to analyze a
specific contract violation. In this regard, the State points to the fact
that Mr. Phelps has in fact grieved the Dean's failure to provide reasons
for his denial of promotion and that grievance was denied by the grievance
arbitration committee. The committee ruled that the Dean's failure to
provide reasons did not violate contractually prescribed procedures. For

* Section 4.11.12 reads as follows: "By December 15, the appropriate
Academic Dean shall review and consider all of the material submitted and
make a recommendation based primarily on that material. A copy of the
Dean's recommendation shall be sent to the affected member upon issuance and
a copy placed in the member's personnel file. Recommendations for tenure
and/or promotion, along with all of the previously submitted material, shall
be transmitted to the University-wide Promotion and Tenure Committee."
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the reasons outlined below, we agree with the State's position that the AAUP
has failed to prove that the information is relevant, and grant the motion
to dismiss.

The AAUP argues that the Labor Board should not defer to the arbitra-
tion committee's decision because it did not concern itself with the
substantive issue in this case, i.e. whether the information sought is
relevant. In other words, the arbitration decision does not meet the
standards outlined in Spielberg Mfg. Co., 112 NLRB  1080, 36 LPPM  1152
(1955), which we adopted in Town of Orange, Decision No. 1581 (1977). We do
not understand the State's argument to be one of deferral, but rather one of
relevance. Here, the grievance arbitration process limits a grievant's
right to challenge a discretionary decision to only issues regarding proper
procedures and the arbitration panel has ruled that no violation of those
procedures has occurred. Given these facts, what need is there for the
Union to have this information? Certainly not to file a grievance over
Phelps' denial of promotion. To be sure, if the contract allowed for the
filing of grievances over the denial of promotion, then the reasons for
denial would be relevant as to whether to challenge the denial. And as a
practical matter, the State would be treading in dangerous waters if it
failed to articulate reasons for a decision to deny promotion since many
arbitrators muld  view the denial of promotion without explanation as
arbitrary and capricious conduct.

The AAUP, however, argues that it is entitled to this information "to
decide whether or not Professor Phelps' grievance should be further evalu-
ated in light of appropriate contractual provisions." AAUP's brief, p. 5.
In their view, the reasons for denial could trigger further contractual
action under Article 3 or Article 4.2 or may involve Professor Phelps'
constitutional or other statutory rights, i.e. Fair Employment Practices
Act. Further, the AAUP argues that under the contract it can file a class
action grievance on behalf of all members of the bargaining unit.

Article 3 of the Contract entitled Non Discrimination provides for a
non discrimination committee comprised of bargaining unit members and
management to make a finding based upon a bargaining unit member's claim of
discrimination. If the committee does not find discrimination or if its
findings end in a tie vote, the complaining party shall resort to State and
Federal statutory procedures. Article 4.2 provides for a definition of
academic freedom and a process for determining violations of academic free-
dam. It provides for an academic freedom panel comprised of members of the
University Adminstration and the AAUP. Under these articles, there arises a
mechanism for a final and binding resolution of the allegations which is
independent of the grievance arbitration procedure. More importantly, as we
noted above, the grievance arbitration process does not allow for challenges
to a decision to deny promotion , and the arbitration panel correctly found
that the failure to articulate reasons for denial does not violate contrac-
tually prescribed procedures. If the AAUP  has no right to information under
the promotion provisions, we fail to see how it has the right to that
information to determine if other undetermined contract articles have been
violated. Finally, AAUP  has made no argument as to how the articulation of
reasons for the denial of promotion is or can be relevant to the AAUP's
policing of these articles of the collective bargaining agreement. In
regard to AAUP's argument that the information may be needed to assess
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2 .

whether or not Phelps'  constitutional or statutory rights have been
violated, our understanding of the duty to furnish information is for the
purpose of representing employees in negotiations and/or for policing the
administration of the existing contract. We know of no cases nor does the
AAUP cite any which require the furnishing of information by an employer to
a union in order for the union to assess whether it should file constitu-
tional or other statutory claims in the courts.*

Finally, AAUP argues that the motion to dismiss is premature because it
is based upon an incomplete record and a violation of the Uniform Adminis-
trative Procedure Act, Section 4-178 C.G.S. Specifically, AAUP  argues that
the State's allegations in paragraph 3 of its motion to dismiss, which
claimed that the AAUP was not entitled to the information because in nego-
tiations it dropped its proposal to have the Dean supply supporting reasons,
is not evidence supported by the record. Therefore, they argue, to dismiss
the complaint on these grounds without resolving this factual dispute would
be a denial of due process.

The short answer to this argument is that our decision to grant the
State's motion to dismiss is not based upon paragraph 3 of the motion to
dismiss. Rather, as we stated above, the contract does not permit
challenges to decisions concerning the denial of promotion. Therefore, the
information is not relevant for the AAUP  to police this provision of the
contract. Furthermore, the AAUP has not met its burden to show that this
information would be relevant to policing other contractual provisions.
We accordingly dismiss.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Act Concerning Collective Bargaining for
State Employees, it is

ORDERED,  that the Motion to Dismiss is granted, and the complaint filed
herein be, and the same hereby is, dismissed.

CONNJXTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low, Chairman

s/ Craiq  Shea
Craig Shea

s/ Susan R. Meredith
Susan R. Meredith

* Whether this information muld  be disclosable in these situations is
dependent upon either federal or state discovery procedures.
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