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On August 4, 1988, Local 1303-111 of Council 4, AFSm,  AFL-CIO (Union)
filed with the Connecticut State Board of Labor Relations (Labor Board) a
complaint alleging that the East Haven Board of Education (School Board) had
engaged in a prohibited practice in violation of C.G.S. Section 7-470(a)(4)
of the Municipal Employee Relations Act (Act) by bargaining in bad faith
concerning an increase of hours in the position of Student Attendance Clerk/
High School.

A hearing was held before the Labor Board in Wethersfield on October
19, 1988. The parties appeared at the hearing, were represented by ,counsel,
and were given full opportunity to adduce evidence, examine and cross-
examine witnesses, and present argument. A brief was filed on behalf of the
Union on December 20, 1988.

On the basis of the entire record in this proceeding the Labor Board
makes the following findings of fact and conclusions of law.

Findings of Fact

1. The School Board is a municipal employer within the meaning of the
Act.



2. The Union is an employee organization within the meaning of the Act
and is the exclusive representative of an educational clerical and secre-
tarial bargaining unit which includes full and part-time school attendance
clerks.

3. The School Board and the Union are parties to a collective bargain-
ing agreement which was in effect at all times material to this proceeding.

4. At an unspecified time early in the fall of the 1984 school year,
the School Board created the part-time position of Student Attendance
Clerk/High School.

5. The position was created and filled by the School Board who
thereafter entered into negotiations with the Union upon demand regarding
the terms and conditions of employment.

6. On November 14, 1984 the parties met and were able to reach a
tentative agreement concerning the terms and conditions of the new position.

7. On November 26, 1984 Norman DeMartino,  assistant principal of the
high school, wrote to Martin BeFelice,  assistant superintendent, the
following letter memorializing the points of the agreement the parties had
reached during negotiations on November 14, 1984:

Points of Agreement

1. 17-l/2  hours work week
2. $6.25 per hour plus 8%.
3. 9 days sick time - pro-rated Nov. 1, 1984
4. ~11 holidays after Nov. 1, 1984
5. No insurance benefits
6. Contract - No. 7.6 section of contract. (Bereavement)
7. Person can only be used as a substitute during days not

engaged as an attendance clerk.
(Exhibit #2)

8. By letter of December 5, 1984, Bill Kluytenaar, staff representa-
tive of the Union, wrote to DeFelice  confirming in part and contradicting in
part the agreement reached by the parties as follows:

As a follow-up to my letter to you, dated 3 December 1984 and
our telephone conversation of 4 December 1984 concerning our
position of Attendance Clerk - High School, this letter out-
lines the Union's understanding of the tentative agreement
reached on Wednesday, 14 November 1984.

The parties agreed that the position of Attendance Clerk -
High School shall be covered by all the terms and conditions
of the current collective bargaining agreement between the
East Haven Board of Education and Local  1303-111 of Council
#4, AFSCME,  AFL-CIO, with only the following adjustments:

1. Hours of work - 17-l/2  hours per week.

2. All holidays that occur between 1 November 1984 and
30 June 1985.
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3. Nine (9) days of sick time between November 1984 and
30 June 1985.

4. Hourly wage of $6.75.

5. No insurance benefits.

6. Incumbent in the position of Attendance Clerk - High
School can be used as a substitute only on days when s/he
is not engaged as an Attendance Clerk - High School.

This differs from the understanding outlined in Mr. DeMartino's
letter to you in the following respects:

a. It includes a statement recognizing that all terms and
conditions of the contract apply to this position,
except as noted.

b. It states the hourly wage as calculated.

c. It clarifies that the employee is entitled to 9 sick
days between 1 November 1984 and 30 June 1985.

d. While there was extensive discussion regarding Article
VII (7), Section 6, the Union did not agree to except
its application to this employee.

Please contact me if you have any questions concerning this
matter.

(Exhibit #3)

9. Following the December 5, 1984 correspondence there was no further
discussion or reply and the parties performed their respective duties under
the contract consistent with the terms outlined in the December 5 letter.

10. Lynn Pizzorusso was employed by the School Hoard for the position
to work seventeen and one-half (17-l/2) hours per week.

11. Pizzorusso was not required to pass a civil service examination at
the time of employment because such examinations were not applicable to
positions of less than twenty (20) hours per week.

12. On May 26, 1987, the School Hoard at a regular meeting unanimously
voted to increase the hours of the position to twenty-four (24) hours per
week and to notify the civil service commission of its decision.

13. Pizzorusso received the following letter on June 9, 1987:

The position of Student Attendance Clerk/High School was
changed to a 24 hour per week, eleven month position by
the Hoard of Education, effective the new school year
with a starting date of August 17, 1987.

This change of hours now places the position under Civil
Service regulations and will require testing.

(Exhibit #6)
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14. Pizzorusso notified the Union who wrote the following letter of
June 18, 1987 to Dr. Stephen Casner, Superintendent of Schools, demanding
bargaining and insisting no action be taken until negotiations were
completed.

The attached letter was recently forwarded to me by Lillian
Dempsey, local union president. Please be advised that
"hours of work" is a mandatory subject of bargaining. As
such the Board is precluded from making unilateral changes
in the hours of work of the Student Attendance Clerk/High
School.

Ms.. Pizzarusso [sic] has worked, by agreement between the
parties, seventeen and one-half (17-l/2) hours per week
since November, 1984. This agreement cannot be changed
unilaterally.

Please advise Ms. Pizzarusso [sic] that the attached letter
dated 9 June is in error and cease and desist from any
actions which seek to implement or effectuate this change
until you have negotiated this change with the Union. If
you wish to negotiate the proposed change please contact me
to arrange a mutually convenient date to do so.

Please be advised that your failure to rescind the letter of
9 June, by 3 July 1987, will compel us to seek appropriate
statutory remedy.

(Exhibit #7)

15. The parties met to negotiate on July 6, 1987 at which time the
Union proposed that the School Board request in writing that the testing be
waived and that Pizzorusso be grandfathered into the position. This
position was memorialized by correspondence of July 27, 1987 to the School
Board's counsel:

Attached are copies of the correspondence to a meeting on
6 July 1987 between Dr. Casner and the leadership of Local
1303-111 and myself. The purpose of this meeting was to
discuss the Board's proposal to increase the hours of work
for the Student Attendance Clerk/High School.

At that meeting the Union indicated that it muld  agree to
the increase in hours of the position on the condition that
the Board of Education send to the East Haven Civil Service
Commission a written request that testing for this position
be waived and the incumbent "grandfathered" into the
position in the classified service. By this letter we
reiterate this offer.

In addition, by this letter we reiterate the demand, con-
tained in paragraph three (3) of our letter to Dr. Casner,
dated 18 June 1987 (copy attached) and expressed at the
meeting of 6 July, that Ms. Pizzarusso [sic] be advised
that the letter to her, dated 9 June 1987 (copy attached)
is rescinded until the matter has been resolved through
collective bargaining.
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Your failure to do so will compel us to seek appropriate
statutory relief.

Please advise me in writing of the BOardIs  position on
these matters.

(Exhibit #8)

16. Pizzorusso sat for the civil service examination in July 1987 at
the time scheduled by the Civil Service Board.

17. Following the administration of testing, but prior to the
announcement of the test results, the School Board responded in writing on
July 29, 1987 to the Union, stating:

Your letter of July 27, 1987, was discussed with the
East Haven Board of Education, in executive session, at
its meeting of July 28.

The Board declines to submit a written request for
"grandfathering" to the East Haven Civil Service Commis-
sion on the grounds that (a) it is without jurisdiction to
do so, and (b) the request, as framed, is not subject to
negotiations.

The Board of Education also advised that the question
is moot, for the reason that the Civil Service Commission
has already administered the test.

I am also informed that Ms. Pizzarusso was among the
applicants tested.

(Exhibit #9)

18. Despite the July 29, 1987 refusal of the School Board to petition
the Civil Service Board, the Union initiated its own request by letter of
July 31, 1987:

It has come to my attention that the Civil Service Commission
recently conducted an examination for the position of Student
Attendance Clerk/High School. Please be advised that the
Union hereby requests that the Civil Service Commission cease
and desist from taking any further action on this position
until such time as the Union and the Board of Education have
agreed upon the change in hours of work for this position.
This specifically includes but is not limited to a request
that the Commission publish no results of the test, inform no
candidates of their scores, establish no eligibility list and
certify no list for this position until the collective
bargaining dispute over the change has been resolved.

The Union's basis for this request is that it is currently in
negotiations with the Bard  of Education concerning the pro-
posed increase in hours. Under CGS Section 7-467-477,
inclusive the Board of Education has a duty to bargain "with
respect to wages, hours and other conditions of employment"
(emphasis added). The Employer has bargained over this
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matter and there is currently an agreement between the
parties that this position shall work nineteen and one-half
(19-l/2) hours per week. This cannot be changed
unilaterally.

Insofar as any further action by the Civil Service Commission
may seriously prejudice the conduct of the current negotia-
tions, we have submitted this request.

Thank you for your attention to this request.
(Exhibit #lo)

19. Pizzorusso failed to achieve a passing test score and was trans-
ferred from her position on August 17, 1987 to another nineteen and one-half
(19-l/2) hour position without lay-off or a loss in pay.

20. The Civil Service Commission subsequently refused to abate its
testing procedure for the position of Student Attendance Clerk/High School
or to grandfather Pizzorusso into the position explaining that the testing
process did not interfere with the bargaining process since negotiations
could be conducted at any point in time.

21. At the time of the hearing before the Labor Board, Pizzorusso had
continued to be employed sequentially in several 19-l/2  hour per week
positions without a loss of either income or benefits.

Conclusions of Law

1. An increase or decrease in hours is a mandatory subject of
bargaining under the Act.

2. The impact of a management decision to increase the hours of
employment of a Student Attendance Clerk/High School to such an extent that
it required placement under the Civil Service Connnission and testing by the
incumbent in order to retain the position, is not de minimis  and is a
mandatory subject of bargaining with regard to the secondary impact.

3. A refusal to bargain over the impact of a unilateral change in
hours upon the conditions of employment is a prohibited practice.

4. A duty to bargain does not require an employer to violate bona fide
civil service requirements established in accordance with 7-474(g) C.G.S.

5. Where the School Board unilaterally changed the hours of employ-
ment, the Union agreed to the change and the School Board refused to request
a civil service exclusion, a prohibited practice would not be found to
exist. The Union request to waive testing constituted an illegal subject of
bargaining. The School Board could not be required to petition the Civil
Service Commission in contravention of statute.

6. The School Board action of transferring Pizzarusso to other posi-
tions without a loss of income or benefits eliminated the secondary impact
of the decision to increase the hours of the School Attendance Clerk/High
school to 24 hours.
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Discussion

we have previously determined that an employer's unilateral change in a
condition of employment involving a mandatory subject of bargaining will
constitute an illegal refusal to bargain and a prohibited practice under the
Act unless the employer proves an appropriate defense. City of Hartford,
Decision No. 1671 (1978); Town  of Westport, Decision No. 1602 (1977),
summarily aff'd  in Town of Westport v. Westport Municipal Employees'
Association, Dk. No. 168495, Superior Court, Bridgeport (October 13, 1978);
City of Willimantic, Decision No. 1321 (1975); Town  of East Haven, Decision
No. 1279 (1974), aff'd in Town  of East Haven, eta1  v. East Haven Police
Union, etal, Dk. No. 142400, Superior Court, New Haven (June 17, 1975).

In order to make out a prima facie case of refusal to bargain by way of
a unilateral change, the un ion has-initial burden of first demonstrating
that there has in fact been a change and that the change concerns a manda-
tory subject of bargaining. Town  of East Haven, Decision No. 1937 (1981);
State of Connecticut, Office of the Comptroller, Decision No. 1871 (1980).
An increase or decrease in hours of work is a mandatory subject of bargain-
inu. Town  of Newinuton. Decision No. 1116 (1973): Town  of East Windsor.
De&sion  No. 2334 (i984); Town  of Westport,‘Decision No. 1602 (1977); City
of Bridgeport, Decision No. 1319-A (1975); City of Waterbury, Decision No.
1089 (1972); Town  of Guilford, Decision No. 1829 (1979); Amity Board of
Education, Rezonal High School District No. 5 v. Local 1303 of Council #4,
AEXME,  AFL-CIO,  Decision No. 1845 (1979). Furthermore, it is difficult to
conceive of a more elemental subject of bargaining than hours of work.

The issue in this case is whether or not certain unilateral increases
of the hours of work of the Student Attendance Clerk/High School made by the
School Board constituted violations of the Act. We hold they did not.

Initially, the School Board was under no duty to bargain with the Union
before it created the position of Student Attendance Clerk/High School, as
we have previously held that the creation or abolition of positions is a
managerial prerogative. West Hartford Board of Education v. DeCourcy,
supra. However, when the Union requested to bargain after the position was
created in this case, the parties met, and through negotiation were able to
reach an agreement over the terms and conditions of employment as memorial-
ized in Exhibits 2 and 3 which are letters from Mr. DeMartino and Mr.
Kluytenaar respectively. Initially, Ms. Pizzorusso was employed for 17-l/2
hours per week.

A more serious problem arose however , when the School Board unilater-
ally determined at its May 26, 1987 meeting to increase the hours of the
position to 24 hours per week thereby making it a civil service position
with an examination requirement.* Upon learning of the change from the
incumbent, the Union demanded to bargain, Exhibit 7. Thereafter the parties
met and the Union proposed that Pizzorusso be "grandfathered" into the
position without testing, Exhibit 8. The School Board, however, declined
this proposal and proceeded to implement the change, Exhibit 9.

* It should also be noted that the legitimacy of the Civil Service Commis-
sion in this case is uncontested. See Town  of Stratford, Decision No. 1241
(1974) where we declined to recognize the legitimacy of a civil service corn-
mission that was not established in accordance with the provisions of 7-474
(9)  l
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we have consistently held that an employer who seeks to make a change
in existing practices has the threshold duty to initiate bargaining upon
that change where it involves a mandatory subject of bargaining and it is a
material change not expressly or impliedly authorized by an existing con-
tract. See, e.g., Newington Hoard of Education, Decision No. 1116 (1973);
Southington Hoard of Education, Decision No. 1221 (1974); East Haven,
Decision No. 1558 (1977). This, as we understand it, is also the rule of
NLRB  and the federal courts. Murphy Diesel Co., 184.  NLRH  87, 76 LEC?M 1469
(1970), order enforced Murphy Diesel Co. v. NLBB, 454 F.2d  303 (7th Cir.
1971). Cf. Armstrong Cork Co. v. NLFB, 211 F.2d  843 (5th Cir. 1954). In
neither March nor May did the School Board initiate bargaining. If the
employer announces the change without proposing it for negotiation at the
onset, this does not, however, free the union of a duty on its part to
propose bargaining where there is full notice and a reasonable opportunity
to do so. In March, as stated previously, the Union waived its rights. In
May, and after demand, the School Board agreed to negotiate, met in a timely
fashion with the Union, and declined the grandfathering proposal made by the
Union. No other negotiations or proposals occurred.

Testimony conclusively established that there was no other outstanding
dispute regarding either the wages, hours or other working conditions.
Therefore, we are left with an examination of the Union’s “grandfathering”
proposal.

In this aspect , it is the School Hoard's position that it neither
possessed the jurisdiction to request the Civil Service Commission to waive
the testing requirement for Pizzorusso , nor that such a request was a
legitimate subject of bargaining. In City of New Ijondon,  Decision No. 1905
(1980), aff'd  in Local  1378, Council #4 AF'SCME, AFL- CIO v. City of New
London and State of Connecticut Hoard of Labor Relations, Dk. CV 247979,
Superior Court, Hartford/New Britain at Hartford (Sept. 30, 1983), we
determined that the union in that case could not condition its consent to a
unilateral change requiring bargaining, with a condition that was statu-
torily removed from bargaining by the provisions of C.G.S. 7-474(g) which
provides :

(g) Nothing herein shall diminish the authority and power of
any municipal civil service commission, personnel board, personnel

;hed by statute, charter or specialagency or its agents establis
act to conduct and grade merit examinations and to rate candidates
in the order of their relative excellence from which appointments
01

of the classified service of the municioal  en&over  served bv such
civil service commission or personnel board. The conduct and the
qrading of merit examinations, the rating of candidates and the
establishment of lists from such examinations and the initial
anoointments  from such lists and anv orovision of anv municipal
charter concerning political activity of municipal employees shall
not be sublect  to collective bargainlng,  provided once the proce-
dures for the promotional process have been established by the
municipality, any changes to the process proposed by the munici-
pality concerning the following issues shall be subject to collec-
tive bargaining : (1) The necessary qualifications for taking a
promotional examination; (2) the relative weight to be attached to
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each method of examination; and (3) the use and determination of
monitors for written, oral and performance examinations. In no
event shall the content of any promotional examination be subject
to collective bargaining. (emphasis supplied).

In reaching this conclusion we relied upon our prior decisions in Iown of
East Haven Board of Education, Decision No. 1093 (1972), aff'd  in Local
1394, Council #4 v. Connecticut State Board of Labor Relations et al, Dk. CV
10813]rvice
commission, Decision No. 1778 (1979), aff'd Genga v. Bridgeport Civil
Service Commission, Dk. 178830 (Conn. Superior Ct. Jud. Dist. Fairfield,
Jan. 18, 1982). In East Haven, supra, we determined that the provisions of
C.G.S. Section 7-474(g) removed from the scope of collective bargaining
"conducting and grading merit examinations, rating candidates in the order
of their relative excellence," etc. (supra), thereby relieving the employer
of the obligation to bargain in good faith over such topics. In Bridgeport
Civil Service, supra , we found a grievance settlement to be void and
unenforceable because it infringed upon a civil service commission's rule
setting 75% as a passing grade for an examination. A fortiori, that
decision was predicated upon the conclusion that matters described within
the prohibition of C.G.S. Section 7-474(g) may not be even permissively
bargained. Illegal subjects of bargaining are those over which it is
illegal to negotiate. Generally, they violate some express constitutional
or statutory provision, prevailing case law, or public policy. Illegal
subjects are unenforceable. In this case the Union request to waive testing
violates the express provisions of C.G.S. Section 7-474(g). Therefore, the
Union's sole proposal to the School  Board to write a letter to the East
Haven Civil Service Commission requesting that it waive examination clearly
constituted an illegal subject of bargaining to which the School Board was
under no legal obligation to respond. City of New London, supra.

The School Board argues further that since all other legitimate
subjects of bargaining had been resolved, the parties were legitimately
at an impasse, and that accordingly, it was justified in proceeding to
unilaterally implement the changes by replacing Pizzorusso with a successful
applicant and by moving Pizzorusso to another 19-l/2  hour position without
loss of compensation or benefits.

Under these circumstances we must conclude that the Union has failed to
meet its burden of proof of demonstrating that the Schcol  Board breached any
duty to bargain in good faith, and enter a dismissal of the complaint.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is '

ORDFRED,  that the complaint filed herein be, and the same hereby is,
dismissed.
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CONNECTICUT STATE BQARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. mw, Chairman

s/ Craig Shea
Craig Shea

s/ Susan R. Meredith
Susan R. Meredith

.

TO:

Dr. Steven Casner
Superintendent of Schools CERTIFIED (RRR)
East Haven Board of Education
Hudson Street
East Haven, CT 06512

Richard L. Hershatter, Esq.
2 Route 81
Clinton, CT 06413

Bill Kluytenaar, Staff Representative
Local 1303-111, Council #4, AFSCME, AFL-CIO
444 East Main Street CERTIFIED (RRR)
New Britain, CT 06051

Barbara J. Collins, Esq.
207 Washington Street
Hartford, Cl? 06106
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