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On December 20, 1988, the State of Connecticut (State) filed with the
Connecticut State Board of Labor Relations (Labor Board) a declaratory
ruling petition to determine whether certain proposals made by Council 4,
AFSCME, AFL-CIO (Union) for a successor collective bargaining agreement
covering the NP-4 Corrections bargaining unit are within the scope of
mandatory bargaining under the Act Concerning Collective Bargaining for
State Employees (the Act).

The case was assigned to Assistant Agent Kenneth Hampton and as a
result of his discussions with the parties an agreement and a full stipula-
tion was reached reducing the number of proposals upon which a ruling was
sought. The parties also agreed to waive a formal hearing before the Labor
Board. On March 23, 1989, the parties filed written briefs. On April 13
and 14, the Union and State respectively filed reply briefs. on May 20,
1989, the Labor Board met to deliberate the case. Cn the basis of the
record presented, we make the following decision and declaratory ruling.

Discussion

In West Hartford Education Association v. DeCourcy,  162 Corm. 566
(1972) our state Supreme Court, in following the decisions of the federal
courts and the National Labor Relations Board (NLRB), recognized that an
employer and union must bargain collectively in good faith with respect  to



wages, hours, and other conditions of employment. These subjects are termed
mandatory subjects. However, DeCourcy recognized that the statutory duty to
bargain collectively with respect to mandatory subjects conflicts with the
concept of managerial prerogative and outlines an area which management need
not bargain about. The court in DeCourcy developed an analysis for deter-
mining whether an issue falls within the ambit  of such bargaining. First,
the disputed issue must of course involve a condition of employment. Id.
at 581. Second, the issue must not relate to a public policy question-
fundamental to the existence, direction, and operation of the governmental
enterprise. Id. at 583. And third, the issue's impact on conditions of
employment must outweigh the employer's need for unilateral action without
the encumbrance of bargaining. We restated this balancing test initially in
Town  of East Haven, Decision No. 1279 (1973):

Decourcy  recognizes [that] there is an area of overlap between
what have traditionally been thought managerial functions and
what concerns conditions of employment for the employees. In
drawing the line within that area between those [issues] that
must be bargained over and those which the employer may act on
without bargaining over a balance must be struck. And in
striking it the tribunal should consider...the directness and
depth of the [issue's] impingement on conditions of employment
on the one hand, and, on the other hand, the extent of the
employer's need for unilateral action without negotiation in
order to preserve an important policy decision committed by law
to the employer's discretion.

Our decisions over the years have reflected the court's analysis in
DeCourcy that the scope of negotiations should be relatively broad and 1
sufficiently flexible to acconunodate the changing needs of the parties.
We now turn to the application of DeCourcy to the issues presented here.

IssueOne
I.

The Employer shall carefully screen all inmates for A.I.D.S.
and other infectious diseases before inclusion into the popula-
tion. Any inmate(s) who either is detected of having or is
highly suspect of having A.I.D.S. or any other infectious disease
shall be transferred to appropriate medical facilities equipped
to handle such diseases.

It is well settled under our case law that health and safety issues are
mandatory subjects of bargaining. City of BridgeIprt,  Decision No. 1485
(1977); City of Hartford, Decision No. 1850 (1980). Moreover, it is equally
well settled that a union has the right to receive information concerning
job safety. Oil Chemical and Atomic Workers v. NLRB, 694 F.2d 1289, 113
LRRM 3163 (1960). The proposal in question is concerned with protecting

1 cut Labor Relations Statutes
Corm. L. Rev. 4 (1977), o.

See Darcy, Foy, James and Kingston, Connectic
and Decisions: Differences From Federal Law, 9

Developents  In An Evolving-
Identity, 17 Conn. L. Rev. P&. 2 (1985), pp. 278-279 (n. 151).
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bargaining unit members from contracting AIDS and other infectious diseases
--an issue of safety and health. Clearly, under the first test enunciated
in DeCourcy,  the issue involves a condition of employment. The question
then becomes whether the proposal relates to a public policy issue
fundamental to the existence, direction and operation of the governmental
enterprise thereby outweighing the need for bargaining.

The State essentially makes two arguments in support of its contention
that this proposal is non mandatory: (1) the proposal infringes on an
inmate's constitutional guarantees of privacy which outweighs any bargaining
obligation; (2) in fulfilling the mission of the agency, management must be
allowed the unfettered right to control its basic activities and thus to
determine the proper placement of the inmates. We take up these arguments
in the order presented above.

The State, in support of its privacy argument, cites Wocds  v. White,
689 F.Supp.  817 W.D.Wis.2(1988). In Woods, the court, relying on Whalen v.

, 429 U.S. 589 (1977) , held that -individual  has a constitutional
Ght to privacy in one's medical records and that this right is not
relinquished automatically when a person is incarcerated. Thus, disclosure
by prison medical staff to non medical staff and other inmates in casual
conversation that inmate had tested positive for AIDS was not subject to
dismissal on grounds of qualified immunity. The Woods case, however, is
contrary to the clear weight of authority decided on the subject.

The U. S. Supreme Court has dealt with the issue of an inmate's right
of privacy. In Hudson v. Palmer, 468 U.S. 517 (1984), the court found that
an inmate had no reasonable expectation of privacy in his prison cell
entitling him to protection under the Fourth Amendment. There the court
stated that "the right of privacy in traditional.Fourth  Amendment terms is
incompatible with the close and continued surveillance of inmates in their
cells required to ensure institutional security and internal order. We are
satisfied that society would insist that a prisoner's expectation of privacy
always yield to what must be considered the paramount interest in institu-
tional security." Id. at 529. In regard to an inmate's medical records,
the court dismissed-;-in  Dean v. Roane General Hospital, 578 F.Sup. 408, 409
(S.D.W.V. 1984), an inmate's suit seeking to recover monetary damages
against the hospital and its administrator for invading his right to privacy
by their unauthorized release of his medical records. The court reasoned
that the release of inmate medical records to the county sheriff did not

2 In Whalen, the plaintiffs challenged the constitutionality of a New York
statumch  required that copies of all prescription forms must identify
both doctor and patient and be filed with the New York State Department of
Health. The plaintiffs argued that this requirement invaded one of the
zones of privacy accorded constitutional protection. The court, in holding
that the patient identification requirement was a reasonable exercise of the
State's broad police powers, declined to decide the question whether a right
of privacy would be implicated by an unwarranted disclosure of private
medical information.
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constitute an invasion of a constitutionally protected right of privacy.3

Turning specifically to the issue of AIDS4, a number of courts have
reached results clearly at odds with the holding in Wocds. In Baez v.
Rapping, 680 T.Supp.  112, 115 (S.D.N.Y. 1988) a deta=brought  a civil
rights action against county medical director alleging he was discriminated
against and segregated after issuance of a medical precaution sheet which
advised avoiding detainee's body fluids which resulted in rumors among staff
that plaintiff had AIDS. The court held that the county medical director
and staff acted within the scope of their qualified immunity. In fact the
court stated that the failure to issue a warning to prison officials to
avoid contact with bodily fluids of the plaintiff might itself be deemed a
failure to perform official duties. In Judd v. Packard, 669 F.Supp.  741 (D.
Md. 1987), an inmate brought an action alleging that he was discriminated
'against in violation of his constitutional rights by.his  placement in a
state prison hospital isolation unit while being tested for Acquired Irranune
Deficiency Syndrome. The court held that such placement was not a violation
of any constitutional right, stating:

Certainly, this Court can take judicial notice (see Fed.R. Evid.
201) of the fact that AIDS poses an almost unprecedented danger to
the public health of this country and the world. Much is still
unknown about AIDS, but any serious-minded individual can readily
appreciate its potential for causing a plague of (or beyond) Bibli-
cal proportions. Furthermre,  the danger of AIDS is heightened in
the closed community of a penal institution, where carriers of the
HTLV-III virus may readily transmit it, whether wittingly or
unwittingly, to other inmates, through homosexual encounters or
otherwise. Thus, the diagnosis, identification, and treatment of
potential AIDS carriers, as part of a program of AIDS prevention,
certainly has a legitimate purpose, especially in the prison
setting. Furthermore, it is perfectly reasonable to isolate
suspected carriers medically for diagnostic and treatment purposes,
in a prison hospital setting. In this regard, medical judgment
such as was exercised in this case should be respected. Cf.
Russell v. Sheffer, 528 F.2d  318, 319 (4th Cir. 1975). -

3 See also, United States v. Westinghouse Electric Corp., 638 F.2d 570
(1980), where the court held that the strong public interest in facilitating
research and investigations of the National Institute for Occupational Safe-
ty & Health justified minimal intrusion into privacy surrounding employees'
medical records. There the court stated: "Thus, the interest in occupa-
tional safety and health to the employees in the particular plant, employees
in other plants, future employees, and the public at large is substantial.
It ranks with the other public interests which have been found to justify
intrusion into records and information normally considered private."

4 Acquired Immunodeficiency Syndrome (AIDS) is a disease which impairs the
immune system and thereby affects the body's ability to fight infection. It
is caused by a retrovirus which is now referred to as human irmnuncdeficiency
virus (HIV). This virus inhibits the body's ability to resist disease by
infecting white blcod  cells called plymphocytes  which act as the body's
principal weapon for fighting infection and disease. See Discussion draft
of the American Bar Association, Aids, the Iegal  Issues, 1988 pp. 8-9:
Sloan, Aids Law, Implications for the Individual and Society, 1988, p. 1.
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Finally, in Corder0 v. Coughlin, 607 F.Supp.  9 (S.D.N.Y. 1984) a group
of prisoners sought to enjoin the segregation of AIDS sufferers from the
general population by prison officials alleging violations of the
Fourteenth, Eighth, and First Amendments of the U. S. Constitution. In
dismissing the motion for an injunction, the court held that First Amendment
rights are limited by the prisoners' confinement and the needs of the penal
institution. Therefore, prison officials could not be compelled to provide
AIDS sufferers with identical privileges available to,other  inmates. The
court concluded that segregation of AIDS sufferers from th$ general
population did not deny AIDS inmates the right to privacy.

In summary, it is clear that the courts are uniform in their agreement
that an imnate's right of privacy is limited by virtue of his/her incarcera-
tion. In regard to the issue of whether an inmate's right of privacy is
violated by disclosure of HIV status, the law remains unsettled. However,
the weight of authority clearly suggests that disclosure of HIV status will
not infringe upon an inmate's right of privacy so long as disclosure relates
to imprtant  medical safety or security interests. In the present case, the
proposal arguably relates to imprtant  and legitimate medical and security
interests. More clearly, it concerns the safety and health of bargaining
unit members. Until the courts have clearly addressed the issue of an
inmate's privacy rights regarding HIV disclosure vis-a-vis the safety and
health of bargaining unit members , we believe such a propsal  continues to
be a mandatory subject of bargaining under the DeCourcy analysis.O n  t h i s
basis, we find the State's privacy arguments to be unpersuasive.

The State, however, argues in the alternative that the propsal  goes to
the very heart of public sector management prerogatives, thus outweighing
the rights of the bargaining unit to negotiate over the subject. We agree
with the State that it does, at least in part.

It is well settled that decisions to hire employees, fire employees,
lay off employees , eliminate positions, establish new ones, fall within the
areas of management prerogative. DeCourcy, supra; Town  of Stratford,
Decision No. 999 (1971); Town of Newington, Decision No. 1116 (1973); West
Haven Bd. of Ed., Decision No. 1363 (1976). We have also held that deF
sions to establish a new shift, or undertake a major reorganization, are non
mandatory subjects of bargaining although the impact of such a decision is
bargainable. Guilford, Decision No. 1829 (1979); 'Iown of West Hartford,
Decision No. 986 (1971). A basic statutory responsibility of the Department
of Correction is the care, custody, treatment and security of inmates placed
in its charge. A proposal to place inmates who are suspected of having AIDS
or other infectious diseases in a separate facility is one that is central
to this statutory responsibility. It is, in the words of the DeCourcy
court, related to an issue of public policy fundamental to the existence,
direction, and operation of the governmental enterprise. DeCourc'y at 583.

5 But see, however, Doe v. Coughlin, 697 F.Supp.  1234 (N.D.N.Y. 1988) where
the court granted plaintiff inmate's request for preliminary injunction
prohibiting further implementation of program involving involuntary transfer
of inmates who had tested positive for Human Immuncdeficiency Virus to
separate dormitory on privacy grounds.
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As we stated in State of Connecticut, Decision No. 2013 (1981), "It is
difficult to imagine an activity in which the state has a stronger interest,
or one that is more intricately-bound up with state laws, regulations, and .
procedures than the administration of its prisons." g. at 3.

In conclusion, we hold that the proposal has two elements, one
mandatorily bargainable, one not. The first sentence which proposes that
the State carefully screen all inmates for AIDS before inclusion into the
general population deeply concerns the health and safety of bargaining unit
members. Under the DeCourcy  analysis, it is clearly a mandatory subject of
bargaining. Whether or not the proposal should be accepted is a matter of
negotiation and/or decision by an arbitrator. In regard to the second
sentence of the proposal, we believe that provision is clearly a management
prerogative and not a mandatory subject of bargaining.

Issue Two
II.

d NO employee, other than appropriate medical staff, shall
be required to distribute any medication to inmates.

The State argues that this proposal is not mandatory on several
grounds. First, it claims that the assignment of job tasks is a valid use
of management prerogative. We, however, read this proposal differently.
The State apparently confuses the employer's unilateral right to assign job
tasks within a given job description with the obligation to negotiate with a
bargaining representative concerning workload, i.e. the removal of job
duties frcm the bargaining unit. The clear meaning of the proposal is that
bargaining unit members will not have to perform a particular duty - a
reduction in their workload. Clearly, workload is a mandatory subject of
bargaining. Fibreboard Paper Products, 379 U.S. 203 85 S.S. 398 (1964);
Hamden  Connnunity Child Care, Decision No. 1771 (1979). The employer also
argues in its reply brief thgt P.A. 87-433 removes this proposal from the
realm of mandatory subjects. We read this statute quite differently. P.A.
87-433 merely allows for the administration of medication to individuals
under the jurisdiction of various agencies including the Department of
Corrections by persons other than a licensed physician. There is nothing in
that statute which removes it from the realm of collective bargaining.
Moreover, C.G.S. 5-278 (d) makes it clear that "no prov.ision of any general
statute shall prevent negotiation between an employer and employee organiza-
tion." Once negotiated and approved by the legislature in accordance with

6 P.A. 87-433 reads in pertinent part: "Sec. 2. [NEW]  Any provisions to
the contrary notwithstanding, chapter 378 of the general statutes shall not
prohibit the administration of medication to persons attending day programs,
or residing in residential facilities , under the jurisdiction of the
departments of children and youth services, correction, mental retardation
and mental helth, when such medication is administered by trained persons
pursuant to the written order of a physician, licensed under chapter 370 of
the general statutes, or a dentist, licensed under chapter 379 of the
general statutes , authorized to prescribe such medication. The provisions
of this section shall not apply to institutions, facilities or programs
licensed pursuant to chapter 368 of the general statutes."
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C.G.S. 5-278(b) the contractual provisions will supersede the general stat-
'utes. Under the DeCourcy analysis the proposal is a mandatory subject of
bargaining. Finally, the State contends that the proposal is non mandatory
because it is not restricted to bargaining unit employees in that the
proposal uses the term "employee" as opposed to bargaining unit member. The
Union asserts in its brief that the term employee is defined in other pro-
visions of the contract which limits the term to bargaining unit members.
We have no record evidence to make a determination on this factual dispute.
However, to the extent that the proposal covers non bargaining unit
employees, it is a non mandatory subject of bargaining.

Declaratory Ruling

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Act Concerning Collective Bargaining for
State Employees, it is hereby

DEXIARED,  that to the extent discussed in the attached decision, Pro-
posal No. 1 made by the Union constitutes both mandatory and non mandatory
subjects for collective bargaining. Proposal No. 2 constitutes a mandatory
subject of bargaining.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Iow
Patricia V. Low, Chairman

s/ Craig Shea
Craig Shea

s/ Susan R. Meredith
Susan R. Meredith

Mrs. Sandra Bilcon,  Director of
Personnel & Labor Relations

Room 403, State Office Building
Hartford, CT 06106
CERTIFIEDMAIL  (RRR)

Peter Allen, L. R. Operations Mgr. Susan Creamer, Staff Attorney
DAS - Office of Labor Relations Council 4, AFSCME, AFL<10
One Hartford Square West 444 East Main Street
Hartford, CT 06106 New Britain, CT 06051

Frank Bochniewicz, L.R. Specialist
DAS - Office of Labor Relations
One Hartford Square West
Hartford, CT 06106

Michael Ferrucci, Staff Rep.
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, CT 06051
CERTIFIEDMAIL  (RRR)

J. William Gagne, Jr., Esq.
207 Washington Street
Hartford, CT 06106
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NO. CV 89 0369080s

STATE OF CONNECTICUT, DEPARTMENT : SUPERIOR COURT
OF ADMINISTRATIVE SERVICES, .
OFFICE OF LABOR RELATIONS, ET AL. ;

: : JUDICIAL DISTRICT OF
V. : HARTFORD/NEW BRITAIN

: AT HARTFORD

CONNECTICUT STATE BOARD OF
LABOR RELATIONS,

The parties

ET AL. : DECEMBER 7, 1992

STIPULATION

hereby stipulate and agree to remand the
.

above-entitled matter, pursuant to Conn. Gen. Stat. 5 4-175,  to

defendant Connecticut State Board of Labor Relations for

declaratory ruling on whether defendant Union's proposal for

mandatory AIDS testing of inmates is an illegal subject of

bargaining in violation of the AIDS testing and confidentiality

provisions of 1989 Conn. Pub. Acts No. 89-246 and the federal

court Consent Judgment on Health Care for HIV-Infected Inmates

and Confidentiality of HIV-Related Information in & v. Meachufi,

Civil No. H-88-562 (PCD) (JGM)  (D.Conn.  November 2, 1990).

i:
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PLAINTIFFS

BY: RICHARD BLUMENTHAL
ATTORNEY GENERAL

Chafles  A. Overend
Assistant Attorney General

December 7 , 1992

December /o, 1992

a A

Richard T. Sponzo I/
Assistant Attorney General
P.O. Box 120
Hartford, CT 06101
(203) 566-3110

DEFENDANT
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DEFENDANT
CONNECTICUT STATE BOARD OF
LABOR RELATIONS

December , 1992 BY:

General Counsel
Connecticut State Board of
Labor Relations
200 Folly Brook Boulevad
Wethersfield, CT 06109
(203) 566-7536

.

i
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Request for Exemption

Hartford Judicial District
State of Connecticut, Department of Administrative

Docket  &V 89 0369080s 3ervlces, ice 0
. Case Name: v. Connecticut State Board of Labor Relations, et a

Calendar Letter (circie  one)

A B C D E F G H I J K L M0 N 0

I:

P

km NO. (Number located in parenthesis under case cabtion) 223 ,

How many times has this case been classified as dormant?,. 1

Has the case ever been dismissed under the ‘dormant program? a Yes $1 No

Can the pleadings be closed by December 6, 1991? q Yes Q No

’ If no, state reasons.
The parties have agreed to remand this case to defendant Board for further decision

followina the Board's amended motion to dismiss. Because decision on remand will not be

rendered until after December 6, 1991, the pleadings cannot be closed before that date.

What has been done to close the pleadings?
Defendant Board filed a motion to dismiss and then amended that motion. The parties

ultimately agreed to remand to the Board for further decision subject to challenge in the

original declaratory judgment action.

Is there any objection from opposing counsel to this request? q Yes (~1 No

For Court Use Only

Richardq'8$?x

v v

Assistant'Attorney  General


