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DECISION and ORDER

On March 17, 1988, Teamsters Local Union No. 493 (the Union) filed an
amended complaint, No. MPP-11,123, with the Connecticut State Board of Labor
Relations (the Labor Board) alleging that the Town  of East Haddam  (the Town)
had engaged and continued to engage in practices prohibited by the Municipal
Employee Relations Act (the Act) in that the Town: (1) unilaterally withheld
increases in pay after the parties, through their negotiators, agreed to
implement all parts of a collective bargaining agreement, except for the
pension provision; (2) failed to vote to approve or reject the agreement
reached by the negotiators.

On July 13, 1988, the Union filed an amended complaint, No. MPP-11,374,
alleging that the Town had engaged and was engaging in practices prohibited
by the Act in that the Town had failed to submit statistical data to the
State Employees Retirement Commission (SERC or Retirement Commission) so
that an actuarial survey could be completed. In addition, the Union
asserted that the Town failed to furnish the Union with documentation about
the Town's existing pension plan so that they could properly prepare for the
factfinding hearings.

After the requisite preliminary administrative steps had been taken,
the cases were consolidated for a hearing and came before the Labor Board on
August 16, 1988 at which time both parties appeared, were represented by
counsel, and were provided a full opportunity to adduce evidence, examine
and cross-examine witnesses, and make argument. On November 14, 1988, both
parties had filed post-hearing briefs with the Board.
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On the basis of the whole record before us, we make the following
findings of fact, conclusions of law, and order.

Findings of Fact

1. The Town  is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the
Act.

3. The parties had in effect a co1
July 1, 1984 to June 30, 1987. Article
a reopener on the issue of pensions.

4. Sometime in June or July 1985,
contract on the pension issue. Several
no resolution was reached.

lective  bargaining agreement from
XXVI of this agreement provided for

the Union requested to reopen the
meetings were held on the issue but

5. Sometime in April of 1987 the parties commenced negotiations for a
successor agreement.

6. On July 13, 1987 a tentative agreement was presented to the Union
members for ratification. The agreement was rejected because the bargaining
unit members were dissatisfied with the pension and longevity provisions.

7. Subsequently, Union representative Frank Scopino and First Select-
man John Blaschik met and worked out a settlement on the longevity issue.

8. On July 24, 1987 a revised tentative contract was presented to the
Union membership for approval. This agreement was also rejected.

9. Thereafter Scopino requested mediation and fact finding from the
Connecticut State Board of Mediation and Arbitration.

10. On September 17, 1987, Peter Blum, Esq. was selected as factfinder.

11. The first meeting with the factfinder occurred on October 8, 1987.
At that meeting, both parties represented to Blum that the only issue in
dispute was the pension issue. Blum requested the parties to forward to him
the remaining agreed-upon language.

12. At this meeting, the Union proposed that bargaining unit members be
enrolled in the Connecticut Municipal Employees Retirement System (MERF-B).
The Town  proposed continuation of the then private insurance plan and argued
that MFRF-B  was only available on a town-wide basis and not to individual
bargaining units.

13. Sometime after this meeting the Union requested from the Town
information about its pension plan so that it could do a comparison with the
MERF-B pension plan administered by the Retirement Commission.

14. The parties met with Blum for the second time on December 2, 1987.
At that time, the parties submitted to Blum the agreed-upon contract minus
the pension issue (Ex. 3-2). Blum suggested that since the only issue in
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dispute was pensions, the parties should implement the agreed-upon contract.
The parties agreed that the contract would be implemented retroactive to
July 1, 1987 while continuing to resolve the pension issue through fact
finding. This agreement,
Union's membership.

however, was subject to the approval of the

15. Also at this December 2, 1987 meeting, the Town  agreed to submit
statistical data to the Retirement Commission on bargaining unit members so
that a cost analysis could be done on the Union's proposal. This informa-
tion was necessary to allow the Union to make a comparison between its
proposal and the Town's  existing pension plan (Ex. 4). It was Scopino's
understanding that this request would be made immediately (Tr. 27) so that
the parties could proceed to fact finding.

16. The Union had originally requested this information from the
Retirement Commission but was informed that only the Town could request this
sort of information.

17. On December 17, 1987 the Union membership approved the implementa-
tion of the agreement and notified the Town.

18. On December 19, 1987 the Town implemented the agreement. Bargain-
ing unit members were given wage increases as agreed to by the contract and
the Town began the process of calculating retroactive payments.

19. On January 18, 1988, Scopino received information from several
bargaining unit members that the contract would not be implemented and that
the wage increases would terminate.

20. On February 2, 1988, Scopino received a letter from First Select-
man Blaschik formally notifying him that the Board of Selectmen at a meeting
on January 27, 1988 did not ratify the proposed contract.

21. On February 4, 1988 the Union filed Complaint No. MPP-11,123
alleging that the Town violated the Act by its repudiation of the collective
bargaining agreement. This complaint was later amended on March 17, 1988.

22. Subsequently the Union was informed that the Board of Selectmen
never voted to reject or approve the agreement.

23. Sometime thereafter, Scopino requested from the Town a copy of the
Town's  written request to the Retirement Commission for actuarial
information on bargaining unit members.

24.
t o

Receiving no reply, Scopino requested his attorney, Harry Calmar,
inquire whether the Town  had in fact requested such information.

25. On May 3, 1988 Calmar  was informed by the Retirement Commission
that the Town never submitted an application or statistical data.

26. On May 27, 1988 the Union filed complaint No. MPP-11,374 alleging
that the Town's refusal to make application and submit statistical data
regarding the MERF-B plan for its bargaining unit members constituted a
refusal to bargain. This complaint was later amended on July 13, 1988.
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27. Subsequent to the filing of Complaint No. MPP-11,374, either in
June or July, 1988, the Town submitted an application and statistical data
to the Retirement Commission.

28. Blaschik testified that he was the Town's  bargaining representa-
tive and understood that he had full authority to negotiate collective
bargaining agreements.

Conclusions of Law

1. Section 7-474(b) C.G.S. requires that any agreement reached by the
negotiators shall be submitted by the bargaining representative to the board
of selectmen for approval or rejection within 14 days of the agreement.

2. The agreement reached on December 2, 1987 was reached by the Town's
bargaining representative, First Selectman John Blaschik and the Union's
representative, Frank Scopino.

3. Blaschik's failure to submit the agreement to the Board of
Selectmen within 14 days of the agreement constitutes a prohibited practice
under the Act.

4. The failure of the Board of Selectmen to approve or reject the
agreement within 30 days of the end of the 14 day period constituted its
approval of said agreement under Section 7-474(b) of the Act.

5. It is the legal duty of the Town to appropriate whatever funds are
required to comply with the collective bargaining agreement.

6. The failure of the Town  to implement the agreement, including its
failure to appropriate funds , constitutes a prohibited practice under
Section 7-474(b) of the Act.

7. The statutory duty to bargain in good  faith includes the duty to
furnish information pertaining to union proposals made during negotiations
for a successor collective bargaining agreement.

Discussion

Case No. MPP-11,123
I.

The question raised by this complaint is whether the Town  committed a
refusal to bargain and a practice prohibited by the Act when its board of
selectmen failed to approve or reject the agreement reached in accordance
with Section 7-474(b). Before we reach that question, however, it is
necessary for us to address the Town's argument that its refusal to imple-
ment the contract and to pay the employees the negotiated pay increases was
based on the fact that the total cost of the package was unknown to them
because the pension issue was still outstanding. In their view, there was
no contract until the pension issue was completely resolved either through
fact finding or through the process of binding arbitration.
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At the initial fact finding hearing before Arbitrator Blum, the parties
represented to him that there were no outstanding issues in dispute other
than the pension issue. Subsequently, upon Blum's  suggestion, the Town
agreed to implement the agreed-upon provisions. This agreement was not
contingent upon resolution of the pension issue. Rather, it was certain and
definite in its terms requiring immediate implementation.

Turning next to the applicability of Section 7-474(b), the Town  implies
that this statutory provision is not applicable to the Town  of East Haddam.
In order to avoid any misunderstanding regarding our analysis, we quote this
portion of the Town's argument from its brief:

The municipal employer, the Town of East Haddam,  operates under
the Connecticut General Statutes and has a three selectman board
that governs that executive branch of the Town. In the matter of
City of Norwich and Local 14164 and in the matter of City of west
Haven and Local 1198, which cases have been previously cited by
Counsel for the Teamsters, it is the position of the Town  of East
Haddam that both of those cases indicated implementation of pro-
visions of their City Charters and they were not governed by the
General Statutes in the same manner as the Town of East Haddam.

In addressing the Town's  argument, we first turn to Section 7-474(b) which
states in pertinent part:

Any agreement reached by the negotiators shall be reduced to
writing. Except where the legislative body is the town meeting, a
request for funds necessary to implement such written agreement
and for approval of any provisions of the agreement which are in
conflict with any charter . . . shall be submitted by the bargain-
ing representative of the municipality within fourteen days of the
date on which such agreement is reached to the legislative body
which may approve or reject such request as a whole by a majority
vote of those present and voting on the matter; but, if rejected,
the matter shall be returned to the parties for further bargain-
ing. Failure by the bargaining representative of the municipality
to submit such request to the legislative body within such
fourteen-day period shall be considered to be a prohibited
practice committed by the municipal employer. Such request shall
be considered approved if the legislative body fails to vote to
approve or reject such request within thirty days of the end of
the fourteen-day period for submission to said body. Where the
legislative bcdy  is the town meeting, approval of the agreement by
a majority of the selectmen shall make the agreement valid and
binding upon the town and the board of finance shall appropriate
or provide whatever funds are necessary to comply with such
collective bargaining agreement.

In City of Norwich, Decision No. 790 (1968), we held that the City
committed a refusal to bargain and a practice prohibited by the Act when it
delayed voting on and later rejected the collective bargaining agreement
without discussion and without sufficient information to put its bargaining
representative on notice as to why the collective bargaining agreement was
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rejected. In mown  of west Haven, Decision No. 886 (1969), we held that the
Town violated its duty to bargain when the Town Council refused to vote on a
collective bargaining agreement submitted to it by its bargaining represent-
ative. There we held that "the failure of the legislative body to approve
or reject this request within thirty days of the end of the fourteen-day
period constituted its approval of such agreement under Section 7-474(b) of
the Act."

The Town  argues without explanation that these above-referenced cases
are inapplicable to the facts presented here. We presume their argument to
be that the last sentence of Section 7-474(b) which states that "[wlhere  the
legislative body is the town meeting, approval of the agreement by a major-
ity of the selectmen shall make the agreement valid and binding upon the
town and the board of finance shall appropriate or provide whatever funds
are necessary to comply with such collective bargaining agreement" exempts
towns with a selectman form of government from the time limits outlined
elsewhere in this section. If this is the Town's argument, we find it to be
totally without merit.

It is a well settled rule of statutory construction that statutory
provisions should be considered in light of the history, language, purpose
they are designed to serve, and circumstances surrounding enactment.
Winchester v. Connecticut State Board of Labor Relations, 175 C 349, 356.
One of the underlying purposes of our collective bargaining statutes is to
provide a framework for labor and management to resolve their differences
without resort to violence and other illegal tactics. Lieberman, Decision
No. 2550 (1987). Section 7-474(b) C.G.S. contributes to this policy by
requiring municipal employers to act upon a negotiated agreement in a timely
manner. As those who negotiate municipal employer contracts know, collec-
tive bargaining negotiations in the municipal sector are often difficult and
protracted. By statute negotiations must commence at least 120 days before
the end of the prior contract year. However, many municipalities commence
negotiations even sooner, five or six months prior to expiration of an
existing contract. For a municipal employer to delay indefinitely the
implementation of a contract already agreed upon, wholly frustrates this
process. The only purpose for the last sentence of this section is to
insure that the agreement must only be approved by action of the board of
selectmen and not by approval of the town meeting. There is no logical
reason why the legislature would exempt towns with a first selectman form of
government from the timeliness requirements of Section 7-474(b). The evil
that the legislature sought to avoid by this section is unnecessary delay
and/or avoidance of the collective bargaining agreement, and that evil is
the same no matter whether the municipal employer is governed by a legis-
lative body or a first selectman form of government.

Applying Section 7-474(b) to the facts here, the evidence reveals that
the agreement between the parties was reached on December 2, 1987. Blaschik
was under an obligation to submit the contract to the Board of Selectmen
within fourteen (14) days, i.e. by December 16, 1987. The Board of
Selectmen in turn was obligated to vote to accept or reject the contract by
January 15, 1988. No such vote took place during that time period. In
fact, the Board of Selectmen at its January 27, 1988 meeting did not vote to
accept or reject the contract at that time as the Town  admits. Clearly the
agreement was valid and binding on the Town  on January 15, 1988 pursuant to
Section 7-474(b) C.G.S.
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The Town  cites Kreidler v. Bit Pen Corporation, 16 Conn. App. 437 for
the proposition that "statutes cannot be preempted by a collective
bargaining agreement or any contract between the parties and that there is a
presumption that parties contract in the light of existing statutes." While
we agree with this principle of law , we fail to see how this principle is
applicable to the facts presented here. There was never an allegation by
the Union that the contract preempted any state statutes. The issue in this
case is whether the Town's failure to adhere to the statutory scheme
outlined in section 7-474(b) of the Act, namely its obligation to vote to
approve or reject the contract within the time period required, is
prohibited by the statutes. As our foregoing analysis makes clear, the
Town's  failure to approve or reject the contract in a timely manner
constitutes a violation of the Act.

The Town also quotes from City of Norwalk v. Connecticut State Board of
Labor Relations, 206 Conn. 449, but makes no argument in support of it. In
Norwalk, supra, the Connecticut Supreme Court held that in light of limita-
tions on the authority to reinstate police department employees a City
attorney was without authority to negotiate a settlement agreement at an
arbitration hearing. We fail to see how this argument has any applicability
to the present case. Section 7-467(l)  defines a municipal employer as:

. ..any political subdivision of the state, including any town,
city, borough, district, district department of health, school
board, housing authority or other authority established by law,
and any person or persons designated by the municipal employer
to act in its interest in dealing with municipal employees.

East Haddam is a selectman/town meeting form of government. It's chief
executive officer is the first selectman. And it is the first selectman in
this case who negotiated this agreement. In fact, he testified that he was
the Town's authorized bargaining representative and understood that he had
full authority to negotiate collective bargaining agreements. There was no
evidence in the record which challenges his testimony, but even if there
was, an employer cannot relieve itself of its obligation to bargain by fail-
ing to specify an authorized representative to speak on its behalf. In fact
the failure of an employer to provide his representative with sufficient
authority to speak for the employer in collective bargaining negotiations is
considered evidence of bad faith bargaining. Penn Tech Papers v. NLRB, 706
F.2d  18, 27 (1983); Coventry Board of Education, Decision No. 1438 (1976).

II.
case No. Mm?-11,374

It is widely recognized that an employer has a duty to supply informa-
tion pertinent to a union's proper performance of its responsibilities, a
duty that is part and parcel of a party's duty to bargain in good faith.
Detroit Edison Co. v. NLRB, 440 U.S. 301, 303, 99 S.Ct. 1123, 59 L.Ed. 3d
333 (1979); NLRB v. Acme Industrial Co., 358 U.S. 432 435-436, 64 LRRM 2069
(1967); West Hartford Board of Education v. Conn. St. Bd. of Labor
Relations, 190 Conn. 235 (1983). Specifically, an employer has a duty to
furnish information to a union during contract negotiations. NLRB v. Truitt
Manufacturing Co., 351 U.S. 149, 38 LRRM 2042 (1956). We have already
accepted the principle established in federal case law interpreting the
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National Labor Relations Act that wage and related information is
presumptively relevant to a union's performance of its duties because it
concerns the core of the employer-employee relationship. City of Milford,
Decision No. 1803 (1979); City of Hartford, Decision No. 2500 (1986). Where
such requested information is presumptively relevant, "a union is not
required to show the precise relevance of it, unless effective employer
rebuttal of it comes forth." Curtis Wright Corp., Wright Aeron Div. v.
NLRB, 347 F.2d  65, 69 (3rd Cir. 1965). And "relevancy" is broadly defined -
aion need only show that the data appears "reasonably necessary" NLRB v.
Item Co., 220 F.2d  956, 35 LRRM 2709 (5th Cir. 1955). In the present case,
the employer agreed to submit certain statistical data to the Retirement
Commission so that a cost analysis could be done on the Union's proposal
allowing the Union to make a comparison between its proposal and the Town's
existing pension plan. The terms and conditions of a retirement pension and
disability plan vitally affect the compensation and conditions of employees
who will be subject to them and are therefore mandatory subjects of
bargaining. State of Connecticut, Decision No. 2044 (1987); Town of Hamden,
Decision No. 1277 (1975); City of Norwich, Decision No. 1239 (1974);
Chemical Workers v. Pittsburgh Plate Glass Co., 404 U.S. 187 (1971).
Clearly, this information was relevant to the Union's role as bargaining
representative.

The evidence reveals that the agreement by the Town to make this
request occurred on December 5, 1987 before Arbitrator Blum and it was
obvious to both parties that this request occur as soon as possible,
otherwise the fact finding process could not proceed. Yet it was not until
June or July of 1988, after the Union filed a complaint with this Board,
that the Town  did in fact make such a request. The Tbwn  acknowledges that
they delayed writing to the Retirement Commission but finds this delay
inconsequential. Rather, they argue that at no time did the First Selectman
promise the Union that the Town would agree to the MERF-B program citing
City of Norwich v. Norwich Firefighters, 173 Conn. 210; Town  of New Canaan
v. Connecticut State Board of Labor Relations, 160 Conn. 285; National Labor
Relations Hoard v. Utana Barge Lines, 315 F.2d  528. This argument not only
misconstrues the Union's complaint, but the nature and scope of the duty to
bargain in good faith. The duty to bargain is not limited to a willingness
to meet and discuss. It extends to providing information so that meaningful
bargaining can take place. The Union's complaint is not that the Town
refused to agree to their proposal, but that they refused to request from
the Retirement Commission information which would have allowed the parties
to present their position before the arbitrator with a full and accurate
understanding of the costs involved. The only way that the Union could
answer the Town's argument that MERF-B.was too expensive was to make cost
comparisons between the Town's  existing pension plan and the projected costs
under MERE'-B. And in order to receive cost projections on MERP-B the Town
and not the Union had to submit statistical data to the Retirement Commis-
sion. In addition, the Town had a duty to supply cost information to the
Union on its pension plan. The TOwnIs  failure to provide this information
to the Union prevented the parties from proceeding before the fact finder,
at least in a reasonably timely fashion, and constitutes a refusal to
bargain and a violation of the Act.
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We next turn to the remedy 'in this case. Certainly, a cease and desist
order is the minimal remedy which is appropriate. Beyond that, this case
presents a very serious violation of the Act, i.e. the failure to implement
an agreed-upon contract. we will therefore order the 'Iown to implement the
contract. In addition, the Town  has failed to pay employees the increased
salary amounts negotiated in the contract. These pay increases were to be
effective retroactively from July 1, 1987. Consistent with our prior
decisions, we will grant interest on the retroactive pay increases which
were illegally withheld by the Town. Ledyard  Board of Education, Decision
No. 1564 (1977); Town of Farmington, Decision No. 2086 (1981).*  Finally, we
believe that four of the five defenses raised ** by the Town  present wholly
frivolous and non-debatable issues. In Killingly Board of Education,
Decision No 2118 (1982), we held that we have the authority and discretion
under the Act to award reasonable attorney's fees and other costs related to
the processing of the case if we conclude that such an order will serve the
purposes of the Act. Therefore, the Town will be ordered to make the com-
plainant whole for four-fifths of its expenses incurred in the investiga-
tion, preparation, presentation, and conduct of this case, including the
following costs and expenses incurred in these proceedings: reasonable
counsel fees, salaries, witness fees, transcript costs, travel expenses and
other reasonable costs and expenses to be determined in a hearing on such
damages before this Board in the event the parties are not able mutually to
agree upon the amount in question.

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State.
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the Town  of East Haddam shall

I. Cease and desist from

(a) failing or refusing to implement the agreement reached
by the parties on December 2, 1987;

(b) refusing to supply the Union with relevant information
required for it to bargain intelligently concerning a
mandatory subject of bargaining.

* In Ledyard , we held that the assessment of interest was proper because
not only have employees "lost use of the money for the period of its illegal
detention" but "[i]f the employer is not made to pay interest then it may
with impunity get use of the money to which it is not entitled for a
substantial period of time" at page 5.

** The Town's arguments which we consider frivolous and non-debatable are:
(1) there was in fact no contract agreed to because the pension issue was
unresolved; (2) the First Selectman had no authority to negotiate the agree-
ment; (3) the Town  had no duty to request information from the Retirement
Commission because the Town was not obligated to agree to MERF-B; (4) stat-
utes cannot be preempted by a collective bargaining agreement.
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II. Take the following affirmative action which the Board finds will
effectuate the policies of the Act:

(a) Sign and execute and implement the agreement reached
on December 2, 1987;

(b) Pay to the affected employees in the bargaining unit
interest due at the statutory (8%) rate on salary
increases due July 1, 1987 until the date these
employees are actually paid;

(c) Pay to the Union four-fifths of its costs and expenses
incurred in the investigation, preparation,
presentation, and conduct of these cases, including
the following costs and expenses incurred in these
proceedings: reasonable counsel fees, salaries, wit-
ness fees, transcript costs, travel expenses, and
other reasonable costs and expenses;

(d) Post immediately and leave posted for a period of
sixty (60) consecutive days from the date of posting,
in a conspicuous place where the employees involved
customarily assemble, a copy of this Decision and
Order in its entirety; and

(e) Report to the Connecticut State Board of Labor Rela-
tions at its offices in the Labor Department, 200
Folly Brook Boulevard, Wethersfield, Connecticut,
within thirty (30) days of the receipt of this
Decision and Order of the steps taken by the Town of
East Haddam to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Craig Shea
Craig Shea

s/ John C. Brittain
John C. Brittain
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