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and
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on July  18, 1986, the Bristol Professionals and Supervisors Association
(the Association) filed a complaint with the Connecticut State Board of
Labor Relations (the Labor Board) alleging that the City of Bristol (the
City) had engaged and was engaging in practices prohibited by the Municipal
Employee Relations Act (the Act). The complaint was amended on September 8,
1986. In substance, the Association charged that the City and the Associa-
tion had come to verbal agreement in principle concerning four issues, in
mid-term bargaining, that the City had unilaterally implemented some of the
proposals before all were reduced to writing and before any of the agree-
ments were presented to the Association's membership, and had refused to
reduce one agreement to writing or to implement that agreement.



On August 29, 1986, the City filed a complaint with the Board alleging
that the ASS~iatiOn  had engaged and was engaging in practices prohibited by
the Act. In substance, the City charged that the Association had refused to
sign or to submit to their membership for approval agreements reached in
mid-term bargaining.

The two complaints were consolidated.

After the requisite preliminary administrative steps had been taken,
the parties appeared before the Labor Board for a hearing on May 3, 1988 and
June 22, 1988, at which time both parties appeared, were represented by
counsel, and were fully heard. Both parties filed post-hearing briefs, the
last of which was received on October 26, 1988.

Findings of Fact

1. The City is a municipal employer within the meaning of the Act.

2. The Association is an employee organization within the meaning of
the Act, and since 1980 has been the exclusive bargaining agent for a unit
of professional and supervisory employees , who have been covered by several
successive contracts.

3. On January 15, 1986, the President of the Association, Leonard
Valentino, wrote to the City Personnel Director, William Wilson, the
following letter:

Dear Bill:

Because of the recent legislation passed by the I.R.S.,
certain members of our Association have had to pay Social
Security and Income Taxes on the use of a City vehicle.

It is our feeling that the implementation of this law to
our members is unfair.

If you can set up a meeting to discuss, and possibly come
to some kind of decision on, tax payments for the use of these
vehicles, it would be appreciated.

At this time, we could also discuss the possible place-
ment of the positions of Youth Advocate and Administrative
Assistant/Welfare. One of the positions is non-bargaining and
the other is now in Local  #233.

Thank you.
Very truly yours,
s/ Leonard Valentino

(Exhibit 4)

4. On April 1, 1986, the City Comptroller, Theodore N. Hamilton, sent
to all department heads the following memo:
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SUBJECT: COMPENSATORY TIMI3

Effective April 15, 1986, the Fair Labor Standard Act becomes
applicable to public employees. Under this act compensatory time
is permitted instead of overtime pay. However, effective on April
15, 1986, compensatory time must be granted at the rate of one and
one half hour for each hour of overtime worked.

Employees who retire, quit, or otherwise terminate will be
entitled to be paid for all unused accrued compensatory time at
their regular rate of pay earned during the period immediately
prior to their termination or their average regular rate of pay
over the previous three years, whichever is higher.

Please review your overtime requirements and plan on compensating
employees at time and one half either in pay or compensatory time.

These provisions only apply to COMPENSATORY TIME EARNED BEGINNING
APRIL 15, 1986 AND NOT FOR PAST SERVICE.

(Exhibit 5)

5. Article VI, Section 6.7 of the contract between the parties is
concerned with overtime pay and states as follows:

Bargaining unit employees who are required by their superior,
or authorized in writing by an appropriate City Official,to work
outside their regularly scheduled hours supervising the work of
other City employees, shall themselves receive overtime compensa-
tion for such hours of supervision. Bargaining Unit employees
who are assigned special projects and are instructed to perform
them outside their regular working hours shall also receive over-
time compensation for such overtime work. Overtime compensation
shall be equivalent to.the  employee's regular straight time
hourly rate , computed by dividing the employee's annual salary by
2080 for employees regularly scheduled to work forty (40) hours
per week, and by 1950 for employees regularly scheduled to work
thirty-seven and one half (37-l/2) hours per week.

(Exhibit 3, p. 9)

6. On April 7 and May 1, 1986, meetings were held between the City and
the Association. Present at these meetings were Mr. Wilson and Mayor John
Leone for the City, and Mr. Valentino and Vice-President Stephen Rybczyk for
the Association.

7. During the discussions, the Association addressed the two issues
raised in Mr. Valentino's January 15 letter and the parties immediately
reached an agreement that the Youth Advocate position would be included in
the bargaining unit. However, there was no record evidence to indicate
whether the parties ever discussed the position of Administrative Assistant/
Welfare. In addition, the Association wanted "further clarification" of Mr.
Hamilton's memo and its application to the bargaining unit. For its part,
the City wished to modify the contract to allow it to hire an employee above
the first step of the grade and to give vacation time credit to a returning
employee.
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8. All of the individuals attending these meetings testified that in
addition to the Youth Advocate position the parties reached an agreement in
principle on the following issues: (1) a new section of the contract which
would allow the City to hire new employees above the first step; (2) a
modification of the contract allowing for vacation credits for new employees
who had prior service with the City; (3) reimbursement of federal taxes paid
by bargaining unit members in connection with their use of City vehicles.

9. In regard to the remaining issue discussed at these meetings, the
testimony varied. Mr. Rybczyk  testified that the Mayor told the Association
negotiators that bargaining unit members would receive time and a half for
overtime. He also testified that it was agreed that the three items in
Finding #8, supra, and the agreement as to overtime were a package, so that'
all would be reduced to writing and approved at once.

10. The Mayor and Mr. Wilson testified that the Mayor agreed to grant
time and one-half for overtime only if the federal law required it, and that
the Mayor asked Mr. Wilson to investigate to find out whether recent changes
in the law required payment of time and one half to this bargaining unit.

11. Mr. Valentino's testimony was contradictory.. On direct examina-
tion he testified that there was a verbal agreement on the items listed in
paragraph #8, supra. He also testified that there was a settlement on the
remaining item to the extent that if the Fair Labor Standards Act covered
members of the bargaining unit, then bargaining unit members were to receive
time and one-half for overtime work. However, on re-cross  examination,
Valentino stated that "we were not going to agree to three of the four items
if we did not get the fourth item."

12. on May 15, 1986, Wilson and the Association representatives met
and finalized an agreement on the Youth Advocate position, including a job
description and hours of work.

13. Cm May 27, 1986, Wilson and the Association representatives met
again to finalize language on the other three issues: (1) taxes, (2) vaca-
tion time credit, and (3) hiring at a higher step.

14. The Association posted notices of meetings of the bargaining unit
to discuss contract changes for May 5, 1986, June 6, 1986, and June 30,
1986. The final notice specified that the changes to be discussed included
use of vehicles and concluded, "We also hope to discuss, at this meeting,
the City's policy concerning overtime pay." None of these meetings were
held.

15. On June 30, 1986, the City Council approved the three agreements
listed in Finding #8, supra. Mr. Wilson testified that he took these
agreements to the Council because he believed the Association was going to
present them to the membership for approval.

16. On July 2, 1986, Mr. Wilson sent a memo to all department heads
concerning compensatory time, in which he stated that the members of this
bargaining unit are exempt from the Fair Labor Standards Act and, therefore,
would continue to receive overtime compensation as provided by their
contract (pay or compensatory time at straight time).
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17. After the City Council had approved the amendments to the contract
and the Association had not, the City implemented the changes.

Conclusions of Law

1. The refusal to comply with an agreement to modify the contract is a
practice prohibited by the Act.

2. It was not a violation of the Act for the City to implement the
contract changes herein , since the agreements reached by the parties were
not contingent on the agreement to pay time and one half for overtime.

3. The Association's refusal and failure to sign the agreements
reached when they were reduced to writing constitutes a failure.to  bargain
in good faith in violation of the Act.

Discussion

The Act imposes upon employers and unions alike a duty to bargain in
good faith. This obligation includes the duty to reduce agreements reached
to writing, State of Connecticut, Decision No. 1870 (1980); Town  of Pocky
Hill, Decision No. 2404 (1985). The-Act also prohibits an employer from
unilaterally  changing a condition of employment without negotiating with the
bargaining representatives of its employees. West Hartford Education Assn.
v. DeCourcy,  162 Conn. 566 (1972); Town  of Newington,  Decision No. 1116
(1973).

The Association's complaint is essentially that the City violated the
Act by unilaterally implementing three items agreed to in principle without
giving the Association the opportunity to present to its membership a
written agreement embodying all four items which were agreed to. In other
words, the Association contends that the agreement reached was an all or
nothing agreement and the City's failure to reduce the issue of overtime
payment to writing to conform to its verbal agreement is a refusal to
bargain. The City, on the other hand, contends that there was no agreement
reached regarding overtime pay for bargaining unit members and that any
agreements reached were not contingent upon one another. Therefore, the
Association's refusal to sign and submit the agreements reached to its
members constituted a refusal to bargain and violation of the Act.

The meetings to discuss these four items were initially requested by
Valentino, then Association President. He wrote a letter to Wilson dated
January 15, 1986 requesting a meeting to discuss reimbursement for federal
taxes to bargaining unit members using City vehicles for work, and the
position of the Youth Advocate as being within the bargaining unit.* When
the meeting took place the City raised two additional concerns: (1) hiring
employees above the initial step in the salary schedule; (2) providing
vacation credit for new employees with prior City service. Also at this

* Although both parties referred to discussion of four issues, there were
evidently five issues. The issue of whether the Youth Advocate should be a
member of this bargaining unit , resulted in agreement immediately.
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meeting the Association wanted "further clarification of Mr. Hamilton's memo
regarding the Fair Labor Standards Act." Thus there were actually five
issues discussed. The City and the Association reached a verbal agreement
on the two issues raised by Valentine's  letter, namely reimbursement for
federal income taxes assessed in connection with the use of City vehicles by
members of the Association, and the inclusion of the position of Youth Advo-
cate in the bargaining unit. The parties also reached an agreement on the
issues raised by the City, i.e. step placement for new hires and vacation
credit for new employees with prior City service. These facts are not in
dispute. What is in dispute is whether this verbal agreement included an
agreement to pay bargaining unit members time and one-half for overtime as
the Association contends, or whether the agreement was only to pay bargain-
ing unit members time and one-half if the Federal law required it, as the
City claims. Also in dispute is whether the agreements reached were a total
package conditioned upon one another.

In resolving these issues we are faced with very sharp conflicts in the
testimony. We conclude, however, that the City's witnesses were the more
credible and accept their version of the events.

Mayor Leone testified that there was discussion of Mr. Hamilton's memo
and the impact of the federal decision on overtime. In his words, "whatever
the federal law mandated we would give that to ,the  employee." According to
his testimony there was never any claim raised by the Association that the
agreement on the tax compensation and the vacation credit issues were
conditioned upon the City agreeing to pay bargaining unit members time and
one-half for overtime. Leone's testimony was corroborated by the City's
Personnel Director, William Wilson. Wilson testified that the Mayor
"directed [Wilson] to investigate and determine whether or not the
[Association] employees were in fact covered by the Garcia decision."* He
further testified that he met with the Association's representatives on May
15 and May 27. The May 15, 1987 meeting was devoted to a discussion of the
Youth Advocate position. The May 27 meeting was designed to finalize
language on the other three issues. At that meeting the Association asked
him whether he had any further information concerning the application of the
Fair Labor Standards Act to the Association's bargaining unit. Wilson
responded that he had none. Also at that meeting the Association made the
demand that these agreements were to be contract amendments, otherwise the
Association would not agree to it.

In contrast to this testimony, Mr. Rybczyk's testimony lacked clarity
and specifity and is noteworthy for what it fails to reveal. First, in his
testimony before this Hoard in regard to the issues discussed on April 7 and
May 1, Rybczyk  stated, "We also indicated that we would like some further
clarification with regard to the letter and Mr. Hamilton's letter of April
1st. We indicated we would be interested in time and one-half for our
membership." This is not language used by a skilled negotiator making a
demand for time and one-half for bargaining unit members regardless of the

* The reference to Garcia is Garcia v. SAMTA, 471 U.S. 1049, which found
minimum wage and overtime pay provisions of the Fair Labor Standards Act to
be applicable to state and municipal employees , overruling National League
of Cities v. Usury, 426 U.S. 833.
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provisions of the Fair Labor Standards Act. Rather, it is a request for
information clarifying the applicability of the Fair Labor Standards Act to
these bargaining unit members. If the Association were making a proposal
for time and one-half for its members, why would there be a need to seek a
clarification of Mr. Hamilton’s memo regarding the Fair Labor Standards
Act. Obviously, Rybczyk’s own testimony supports the City’s contention that
the agreement to pay bargaining unit members time and one-half was based
upon whether the Fair Labor Standards Act mandated it.

Turning  next to the issue of whether the agreement was to be considered
a package deal (the other three agreements being conditioned upon the over-
time pay issue) , we note that there was absolutely no testimony by Rybczyk
that he made such a demand. Nowhere in his testimony does Rybczyk indicate
that he or Valentine  expressed to the City’s representatives that any agree-
ment reached on the other three issues was contingent upon an agreement
regarding the overtime for -bargaining unit employees. To  be sure, Rybczyk
refers to the agreement throughout his testimony as a “quid pro quo” or a
“trade.” But these words are merely characterizations of how he perceived
the process. There is absolutely no evidence that he or Valentino used
these words of contingency when making these agreements with the City’s
representatives.

Further evidence that the agreements reached were not contingent upon
the overtime issue is found in the notices sent to bargaining unit members
for special meetings during May and June. Rybczyk testified that these
meetings were for the specific purpose of approving the contract amendments
agreed to by the parties, but that none of these meetings took place because
they were waiting for the document on the overtime issue to be drafted by
Mr. Wilson. However, the Association’s President, in his notice announcing
a special meeting scheduled for June 30, states that the “purpose of the
meeting is to approve or disapprove a change in the contract concerning the
use of vehicles.” He also states that “we also hope to discuss, at this
meeting, the City’s policy concerning overtime pay.” Obviously, if the
parties had reached an agreement on the overtime pay issue the notice would
have been couched in language similar to that used regarding the use of
vehicles, i.e. requiring approval or disapproval.

Rybczyk’s testimony is further tainted by his failure to recall whether
or not there was differing testimony at the informal conference held on this
complaint by the Board’s assistant agent. Asked by the City’s attorney
whether there were differing versions by Valentino and himself regarding
what the Mayor had said in regard to the overtime issue, he was initially
evasive and finally responded he could not remember. A witness who
conveniently forgets matters which are germane to the disposition of a case
while remembering other incidents cannot be fully credited.

Finally, Rybczyk’s testimony is not corroborated by Valentine.*  On
direct examination Valentine  agreed with the City’s version of the events.
Yet on re-cross examination, he indicated that if the clarification of
Hamilton’s memo did not find the Fair Labor Standards Act applicable to

* Valentino in the interim was promoted to department head position and was
thus excluded from the bargaining unit. He testified on behalf of the City.
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.

bargaining unit members then there would be no agreement. Because of this
clear inconsistency, we have not credited any part of Valentine's testimony
in making our findings.

In summary, we find that the parties reached an agreement on all the
items discussed except the issue of overtime pay for bargaining unit members
which was conditioned upon whether the Fair Labor Standards Act mandated
such payment. The Association's failure to execute these agreements and
submit them to its membership for approval violates the duty to bargain.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the Association's amended complaint be, and the same
hereby is, dismissed; and it is further

ORDERED, that the Bristol Professionals & Supervisors Association shall

I. Cease and desist from refusing to ratify and sign negotiated
agreements.

II. Take the following affirmative action which the Labor Board finds
will effectuate the policies of the Act:

(a) Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a conspicuous
place where the employees customarily assemble, a copy of this
Decision, Dismissal of Complaint, and Order in its entirety; and

(b) Notify the Connecticut State Board of Labor Relations at
its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order of the steps taken by the Bristol
Professionals & Supervisors Association to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Craig Shea
Craig Shea
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