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On January 14, 1988, Judith Heald (the Complainant) filed with the
Connecticut State Board of Labor Relations (the Labor Board) a complaint
alleging that the University of Connecticut AAUP (UConn AAUP or the Union)
had engaged and was engaging in practices prohibited by the Act Concerning
Collective Bargaining for State Employees (the Act). Specifically, Heald
claimed that (1) the Union opposed the interest of part-time bargaining unit
members; (2) it denied part-timers voting membership; (3) it barred part-
timers from participation in negotiations, in part by denying them
officerships or committee memberships;
with part-timers.*

and (4) it neglected communication

* Attached to the initial complaint was a document in which Heald
elaborated on these charges.
to the Union for membership

In that document she claimed that she applied
in September 1987, but had received no response

as of December 1987 despite inquiries on her part; that although part-timers
constituted about l/3 of the approximately 1500 member unit, no part-timer
had ever been an active voting member of the Union; that the Union never
reported part-timers as "nonaffiliated fee payers"; and that although it
deducted dues and fees, the Union sends no communication to part-timers
inviting them to join or informing them of the contract or anything else,
thereby effectively preventing the membership of part-timers.



After the preliminary administrative steps were taken, the matter came
before the Board for a hearing on June 13, 1988. Both parties appeared and
were fully heard. Briefs were filed by bth parties. The last brief was
filed on August 12, 1988.

Based on the whole record before us, we make the following findings of
fact, conclusions of law, and order of dismissal.

Findinas of Fact

1. The University of Connecticut is an employer within the meaning of
the Act.

2. The Union is an employee organization within the meaning of the Act
and currently represents a unit comprised of full time and part-time faculty
employed by the University.

3. "Special payroll" part-time faculty members teaching more than half
time were added to the existing unit of full-time faculty members in the
early 1980's.

4. On May 14, 1984, the unit was expanded further to include part-time
faculty teaching half time or less -- i.e., "all special payroll lecturers
who teach courses for credit..." with certain exclusions not pertinent
herein. See University.of Connecticut, Decision No. 2308 (1984).

5. menty-one  special payroll lecturers cast ballots, with a majority
in favor of representation by the UConn Chapter of the AAUP  (Xonn  AAUP or
the Union), which remains the collective bargaining representative.

6. Complainant Judith Heald taught two sections of an English course
as a "Special payroll lecturer" or part-time faculty member at the
University of Connecticut (UConn) during the Fall semester, 1987.

7. In September 1987, after the start of the semester, Heald visited
the offices of the UConn AAUP asking to become a member of that Union.

8. Union office workers, whose names or positions were not identified
in the record, initially advised her that she auldn't  be a member as there
were no part-time members, but after discussion they stated that she could
be a non-voting member.

9. On September 11, 1987 Heald wrote to Union President David Jordan,
described her status as a part-time lecturer in English, asked to join the
Union, and requested that he advise her if she needed to do anything else to
join.

10. On September 23, 1987 Heald phoned the Union office and spoke about
her membership to office employee Claudia D'Agata,  who stated that the
executive committee was scheduled to discuss her membership at its October 1
meeting.

11. In early October 1987, Heald phoned Union President Jordan, who
stated that her membership had not been discussed because the comittee  had
run out of time at that meeting.
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12. Jordan told Heald he would get back to her, but never did so.

13. Heald met with Union Executive Director Ed Marth in late November
1987, at which time there was some discussion of confused money arrangements
relating to the dues structure. (See references in Exhibit 13, Heald's
November 24, 1988 letter.)

14. The UConn AAUP constitution (Exhibit 6) provides for two
categories of membership --active and limited-- with only active members
having voting rights within the local chapter. Active members must pay a
full dues amount which includes payment to the AAUP National as well as
various arms of the AAUP,  whereas limited members pay only a portion of
dues. (There is no mention of part-time faculty in Exhibit 6.)

15. The Union (UConn AAUP) had set a semester dues amount of $5 or $10
for part-time faculty, an amount which was deducted directly frm part-
timers' pay checks. (There is conflicting evidence about whether as of 1987
the part-time faculty dues still varied between $5 and $10 according to the
number of courses taught, but the distinction is not material herein.)

16. The dues deducted for part-time faculty did not cover the cost of
membership in the National AAUP.

17. The dues deducted for part-time faculty was not enough to cover
the full dues amount required for "active members;" therefore, according to
the UConn AAUP constitution, those part-timers paying only $5 or $10 were
not eligible to vote in the UConn chapter.

18. There is no evidence that part-time faculty were ever apprised of
the fact that the deduction was not the equivalent of membership, or that
membership would only flow from acceptance of a membership application and
payment of additional dues.

19. There is uncontradicted testimony that Heald was also insisting
that once an employee paid the amount set by the Union for payroll
deduction, no more payments should be required for National membership.

20. A major part of the Union's indecisiveness over Heald's membership
related to how to deal with the assumed fact that Heald had already paid
dues to the National AAUP by virtue of her membership in the local AAUP
chapter at Connecticut State University where Heald had recently taught; the
Union had to decide if these payments at another college should constitute
the full payment of dues and "active membership" which entitled her to
voting rights within the UConn AAUP.

21. During her discussions with the UConn AAUP in the fall of 1987,
Heald believed in good faith that she was then a member of the National
AAUP, although she later discovered that the dues had not been sent to the
National AAUP by the Connecticut State University chapter.

22. On December 23, 1987, Heald executed the instant complaint, but
she did not file it with the Labor Board until January 14, 1988.
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23. In a December 30th phone conversation, Marth told Heald that if
she paid $21 dues to the National AAUP, such would be enough to make her a
member of UConn AAUP. ($21 was the amount set by the National AAUP for
part-time membership, and payment thus met one of UConn AAUP's prerequisites
for "active membership" and accompanying voting rights.)

24. Marth also made a comment to Heald about nothing changing as a
result of her becoming a member, since there were no scheduled elections.
He did not say anything else about voting rights.

25. At the time of the conversation with Marth, Heald was finishing
the semester and her employment with UConn was ending, which she believed
made her ineligible for membership in National AAUP. As a result, Heald
never paid the $21 and never became an official member of UConn AAUI?.

26. In very rough numbers , over several years prior to and including
the time of the instant complaint, there have been about 1500 faculty
members (including both full and part-time) in the bargaining unit, of which
about 1000 are full-time faculty and 500 are part-time. (Exhibits 7, 19 and
20).

27. According to the National AAUP rolls, all but a few of the UConn
full-time faculty have been listed as active members, yet only about one or
two part-timers have been listed as "active" each year. (Exhibits 19 and
20). Two part-timers were listed in October 1978 (Exhibit 19, page 21) by
the National AAUP as "nonbargaining unit"; however, in one of the two
instances the employee (Sue Carrington) was within the bargaining unit.

28. There was no record evidence to indicate whether Carrington or any
employee erroneously designated by the National as "non-bargaining unit" was
or would be considered by UConn AAUP as a full voting member; the question
does not seem to have been posed in fact to UConn AAUP.

29. UConn AAUP records are independent of the National AAUP records,
and it does not inform the National of data concerning the part-time faculty
who are subject to the payroll deduction.

30. UConn AAUP Director Marth testified that about 100 full-time
faculty within the bargaining unit are not actually members of the UConn
AAUP and could not explain conflicting National data.

31. The UConn AAUP does not receive from the University a roster of
part-time faculty until November of the fall semester.

32. In November 1987, UConn AAUP mailed to those part-time faculty
listed on the roster a copy of its newsletter, which did not contain any
information specifically directed to part-time faculty or concerning
applications for membership, although it did contain an extensive discussion
of provisions for rebates to those objecting to agency fees.

33. On September 11, 1987, UConn AAUP distributed to full-time faculty
--but not to part-time faculty-- an information letter (Exhibit 11) which
included an "open letter to new faculty" soliciting their membership.
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34. The "open letter" explained the Union's status as collective
bargaining agent, described membership benefits and solicited membership,
noting that membership entailed no additional costs beyond the agency fee.
A phone number was provided for information.

35. There was not any comparable solicitation addressed to part-time
faculty in the fall of 1987.*

36. There is no evidence that any part-time faculty other than Heald
were ever advised that they could be voting members by paying an additional
fee beyond the amount deducted from their pay checks.

37. There is no evidence that the nature of their deductions or the
details of membership status were ever explained to part-time faculty in an
organized way.

38. There is no evidence that a part-time faculty member has ever held
voting membership in UConn AAUP or exercised voting rights; however, no
evidence was presented of any part-time faculty member other than Heald who
actively sought that voting membership.

39. We take administrative notice of the fact that part-time faculty
in colleges/universities frequently teach as an adjunct --be it occasional
or regular-- to full time employment elsewhere.

40. In May of 1988, the Union changed the dues structure to provide
for a charge of 3/4 of 1% of a part-time faculty member's salary.

Conclusions of Law

1. Complainant Heald failed to prove by a preponderance of the
evidence that the Union deliberately discriminated against part-time
faculty.

2. Accordingly, the Union was not shown to have violated its duty
under Section 5-271(c) of the Act to represent employees "without
discrimination and without regard to employee organization membership."

3. Also, the Union was not shown to have acted in a manner that was
"arbitrary, discriminatory or in bad faith" or otherwise beyond its broad
range of discretion in its representation of Heald or other part-time
faculty.

4. Therefore, Heald has not proven that the Union breached its duty of
fair representation under any recognized standard.

* We have credited Heald's  testimony in this regard, as the Union's
testimony was simply that "every person who is in the bargaining unit is
informed and invited to become a member of the AAUP" (Marth, Tr. at 77)
without any explanation of when and how this occurred for part-time faculty.
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Discussion

This complaint essentially presents a question of whether the UConn
AAUP has discriminated against part-time faculty who are members of the
faculty bargaining unit at the University of Connecticut. In essence,
complainant Judith Heald alleges that there has been a breach of the duty
of fair representation, placing emphasis on her claim that the UConn AALJP
deliberately has prevented part-time faculty from becoming full voting
members (or any sort of members) both by failing to act on part-time
applications for membership and by failing to communicate the membership
option to part-time faculty. She also alleges a drastic disparity in pay
and benefits between part-time and full-time faculty, noting that all nego-
tiations and approval of contracts, etc. involve only full-time faculty.*
These allegations are serious and we have considered them very carefully.
We note at the outset that there are some disturbing facts which have been
disclosed by Heald, including her uncontradicted allegation, which certain
membership records support, that there has never been a part-time faculty
member who had or exercised full voting memmip in UConn AAUP. However,
despite the suspicions raised by certain facts herein, we are unable to
conclude that Heald has met her burden of proving by a preponderance of the
evidence that there has been a breach of the duty of fair representation.
Our case law requires us to evaluate the legality of the Union's conduct,
not its wisdom or quality. Hartford Federation of Paraprofessionals (Evonia
Manson),  Decision No. 2418 (1985). Measured against our existing criteria,
the totality of evidence falls short of establishing a breach of the Union's
duty.

At least in part, the nature of a union's duty is set forth in the
State Employee Relations Act itself. Specifically, it provides in Conn.
Cen. Stats. Section 5-271(c):

When an employee organization has been designated in accordance
with the provisions of this chapter as the exclusive repre-
sentative of employees in an appropriate unit, it shall have
the right to act for and to negotiate agreements covering all
employees in the unit and shall be responsible for representing
the interests of all such employees without discrimination and
without regard to employee organization membership. (emphasis
added).

This language parallels that of the Municipal Employee  Relations Act, Conn.
Gen. Stats. Section 7-468(c).

However, the nature and limits of a union's duty of fair representa-
tion have also been variously described in numerous past cases. we have
adopted the basic rationale of Vaca v. Sipes, 386 U.S. 171 (1967) and
Humphrey v. Mcore,  375 U.S. 335 (1964) which imposes the duty of fair
representation on unions operating under the National Labor Relations Act.

* Heald requests that the Hoard order the Union, (a) to make a good faith
effort to enroll part-time bargaining unit members, and (b) to constitute
the negotiating team and other committees with proportionate representation
of part-timers and grant them ad hoc membership on the Executive Committee
pending elections.
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A working sense of the meaning of that standard as it is applied in the
context of grievance processing and contract negotiations may be derived
from more detailed reference to Humphrey v. Moore, supra, and Ford Notor Co.
v. Huffman,  345 U.S. 330 (1953) as well as to our pzcases. These cases
elucidate the standard we apply in the matter now before us.

Humphrey v. Moore, supra, involved the acquisition of a "younger"
company by an "older" company. Both companies' employees were represented
by the same union. The union agreed to "dovetail" seniority of the two
groups of employees, i.e., to list employees by length of service without
distinguishing between their employers. The dovetailed seniority list
worked to the detriment of employees of the "younger" business, many of whom
were accordingly laid off. A laid-off employee alleged that the union
represented employees dishonestly and intentionally misled them when the
union representative agreed to "dovetail" seniority after telling employees
of the "younger" company that they had no cause for concern. The Court
concluded that charge was not proven as the union representative's view
changed due to new information about the business transaction and due to his
reconsideration of the equities. The Court stated:

But we are not ready to find a breach of the collective bargaining
agent's duty of fair representation in taking a gocd  faith posi-
tion contrary to that of some individuals whom it represents nor
in supporting the position of one group of employees against that
of another. In Ford Motor Co. v. Huffman,  345 U.S. 330, 31 L,RRM
2548, the Court found no breach of duty by the union in agreeing
to an amendment of an existing collective bargaining contract,
granting enhanced seniority to a particular group of employees and
resulting in layoffs which otherwise would not have occurred.
"Inevitably differences arise in the manner and degree to which
the terms of any negotiated agreement affect individual employees
and classes of employees. The mere existence of such differences
does not make them invalid. The complete satisfaction of all who
are represented is hardly to be expected. A wide range of reason-
ableness must be.allowed  a statutory bargaining representative in
serving the unit it represents , subject always to complete good
faith and honesty of purpose in the exercise of its discretion."
Id., at 338. . . .

As far as the record shows, the union took its position
honestly, in good faith and without hostility or arbitrary
discrimination... . ..By choosing to integrate seniority lists
based upon length of service at either company, the union acted
upon wholly relevant considerations, not upon capricious or
arbitrary factors. The evidence shows no breach by the union of
its duty of fair representation.

-7-



In our past cases we have also commented on the duty as it pertains to
contract negotiations and representation of different groups. See llwn  of
Stratford (Michael Bobko), Decision No. 1746 (1979); Board of Education,

L (Ida Singer), Decision No. 1141 (1973); ConnecticCity of Ansonia :ut State
Employees Association (John Solomon), Decision No. 1784 (1979). In
Stratford, supra, and Ansonia (Ida Singer), supra , we found that the union's
failure to secure as much in the way of contractual benefits for the
complainants as it did for others did not constitute a breach of the union's
duty in the absence of evidence of discriminatory or bad faith reasons or of
consideration of irrelevant differences. In Stratford the absence of a wage
increase was based legitimately on the history of complainant's receiving
more favorable wages than other employees in past years.

In sum, these cases demonstrate that it is not enough to prove that a
union differentiated among groups of employees; an illegal purpose must be
shown.

we turn now to the instant case. Given the existing case law discussed
above and the express statutory reference to a union's obligation to
represent employees without discrimination, it is clear that if the UConn
AAUP purposely discriminated against part-time faculty members, such would
violate the Act. This illegal purpose must, however, be proven, a point
which we believe Heald acknowledges. In this case, we believe that the
totality of the Union's conduct must be assessed to determine if such
purposeful discrimination or some other bad faith or arbitrary conduct
existed. Heald's allegations raise two issues , membership and negotiations,
which we assess in turn.

Assuming arguendo that a union's failure to apprise a segment of the
bargaining unit of its membership rights and options could constitute or be
a major indicia of bad faith or deliberate discrimination, we note that the
Union did not go quite that far. While it did not send part-time faculty a
comprehensive explanation and solicitation of membership as it did to full-
time faculty, it could not have done so at the start of the semester since
UConn had not supplied a roster. Of course, it could have done so in
November. But the evidence falls short of showing this was a deliberate
omission --and one calculated to avoid part-time membership applications--
in light of the fact that it did send a newsletter to part-time faculty as
soon as it had their roster in November. While no overall membership data
was provided therein , at least the contents of the letter put the part-time
faculty on notice that membership existed and a union was designated as
their representative. Distribution of such a letter is at odds with
behavior of a union trying to preclude membership or participation of part-
time faculty. Since we have no evidence that any part-timer other than
Heald approached the Union about membership status or attempted to vote, we
have no evidence concerning the Union's general willingness to accept and
represent part-time members.* Thus the evidence in the solication of
membership falls short of demonstrating discrimination or bad faith.

* Possibly part-time faculty assumed they Were voting members of the Union
by virtue of the payroll deduction of dues. But we have no evidence that
the Union intended to foster this misunderstanding.
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We do have evidence about the Union's reaction to Heald's efforts to
become a voting member. This reaction, which was fraught with delay and a
lack of cordial encouragement , when coupled with the lack of solicitation of
part-time faculty and the total lack of voting members among the part-time
faculty, raises our suspicions. But we will not rely on the treatment of
Heald's application as proof of bad faith or malicious discrimination
because a major factor in the Union's consideration was the unusual factor
pertaining to payment of fees to another AAUP chapter. Her situation may
also have been complicated by an assertion concerning entitlement to full
membership based on the existing payroll deduction of dues. We do note that
eventually Heald was told she could have membership in the UConn AAUP by
payment of $21. Thus, she was not finally denied membership, although the
offer 3 have been prompted by the intervention of the Labor Board's
assistant agent.* ' Also, $21 is not an outrageous amount such as would be
designed to discourage part-time membership, a fact we weigh in making our
conclusions that the evidence is insufficient to establish a violation of
the Act.**

As noted earlier, we are troubled by the absence of voting membership
among a distinct third of the bargaining unit. Quite possibly a vigorous
effort by the Union to obtain membership of part-time faculty would produce
a real change. However, we are aware of the likelihood that some portion of
adjunct faculty probably have little interest in membership due to the focus
of their employment interests elsewhere. We conclude that the membership
statistics alone do not supply enough additional evidence to prove Heald's
case, i.e., to prove purposeful discrimination.

Turning to the issue of discrimination in negotiations, we note that
Heald has simply stated that there is a drastic disparity in pay and that
contracts are approved only by full-time faculty members. She presented
absolutely no evidence about the nature and content of the contract, pay or
negotiations. Thus, she has not met her burden of proving discriminatory or
arbitrary treatment at the hands of the Union.***

* we make no finding on this assertion made by Heald.

** Our reference to dues amounts is limited to the context here. It does
not represent a policy of reviewing dues amounts, which in most cases are
"internal union affairs" outside of our concern. Beyond the dues issue, the
evidence presented in the instant case has not required us to distinguish
between union conduct which must be evaluated according to the standards of
the duty of fair representation and that which is an "internal union affair"
beyond our concern. See Connecticut State Employees Association (John
Solomon), supra. See also City of New Britain, Decision No. 1131, supra.

*** We note that part-time faculty might be concerned given the Union
testimony that the part-time faculty were organized "for protection of the
bargaining unit and also to negotiate what could be negotiated for people on
special payroll" (Tr. at 74). This fact raises the specter that protection
of full-timers could predominate to such an extreme that it obscured
representation of part-time faculty. If a union deliberately followed such
an extreme course, that would constitute illegal discrimination. But we
have no evidence bearing on this point other than the absence of voting
members among the part-time faculty.
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When we consider the totality of evidence in this case, we conclude
that it is insufficient to establish deliberate discrimination against part-
time faculty or any other conduct amounting to a breach of the duty of fair
representation. Rather, the nature and quantum of evidence presented only
raise issues as to the nature, wisdom and quality of representation, matters
outside of our province. Connecticut State Employees Association (John
Solomon) , supra; Ansonia Board of Education (Ida Singer), supra.
Accordingly, we dismiss this complaint.*

Dismissal of Complaint

By virtue of and pursuant to the ,oowers  vested in the Connecticut State
Board of Labor Relations by the Act Concerning Collective Bargaining for
State Employees, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low, Chairman

s/ Margaret A. Lareau
Margaret A. Lareau

s/ Lee Terry
Lee Terry

To:

Edward Marth, Executive Director
University of Connecticut - AAUP
P. 0. Box 185
Storrs, Connecticut 06268
CERTIFIED MAIL (RRR)

Ms. Judith Y. Heald
574 Browns Road
Storrs, Connecticut 06268
CERTIFIED MAIL (RRR)

* Even assuming, but not deciding, that the Union’s representation could be
described as "negligent," we note that our prior case law states that such
would not in and of itself constitute a violation of the Act. City of
Bridgeport (Kenneth Brown), Decision No. 1963 (1980).
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