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DECISION
and

DECLARATORY RULING

On November 17, 1988, the State of Connecticut, Division of Criminal
Justice (the Division) filed with the Connecticut State Board of Labor
Relations (the Labor Board) a petition for declaratory ruling pursuant to
Section 5-273-41(l)  of the Rules and Regulations of the Labor Board, and
Section 5-273 of the Connecticut General Statutes. The Division
specifically sought a declaratory ruling regarding whether:

(a) A pending Union proposal that the Division deduct
certain sums from unit members' salary for the Union's
political action committee is a mandatory subject of
collective bargaining; and

(b) Whether the Union proposal that the Office of Labor
Relations represent the Division at step two (2) of a
proposed grievance procedure over the objection of the
Division constitutes coercion of "an employer in the
selection of his representative for purposes of...the 9
adjustment of grievances" within the meaning of C.G.S.,
Section 5-272(b)(2), or is legally a mandatory subject
of collective bargaining.



We are advised by the parties that the Division and Connecticut State
Employees Association, Inspector's Council (the Union) commenced negotia-
tions over a successor agreement on February 19, 1988. The present agree-
ment expired June 30, 1988. After a number of bargaining sessions, the
Union declared an impasse and filed for binding arbitration with the State
Board of Mediation and Arbitration on May 11, 1988 pursuant to D.G.S. Sec-
tion 5-276(a). On November 9, 1988 at an arbitration hearing, the Union
specifically requested that the arbitrator hear and decide the two (2)
issues set forth above.

It is the position of the Division that neither of these issues is a
mandatory subject of collective bargaining.

After the requisite preliminary steps had been taken, the matter was
heard by the Board on January 17, 1989. Both parties were represent& and
full opportunity was provided to adduce evidence, examine and cross-examine
witnesses, and make argument. Written briefs were filed by both parties.

After a consideration of the whole record, the Board  issues the follow-
ing declaratory ruling. The Board  issued a preliminary ruling on February
27, 1989, to enable the prompt completion of the binding arbitration
process.

Discussion

.Mandatory  subjects of bargaining are those about which the Act requires
both parties to negotiate in gocd  faith. West Hartford Education
Association v. DeCourcy, 162 Conn. 566 (1972); Cheshire Board of Education,
Decision No. 2153 (1982); Joseph I. Lieberman, Attorney General, Decision
No. 2550 (1987). Under Section 5-278(g)(l)  of the Act, a proposal which
concerns a non-mandatory subject of bargaining may not be submitted to
interest arbitration for a decision by the arbitrator. Only mandatory
subjects may be so submitted.

The fundamental analysis for determining whether a subject constitutes
a mandatory subject of bargaining is well established under Connecticut
law. This analysis was enunciated originally in DeCourcy.In that case,
the Connecticut Supreme Court imported much of the federal labor law on the
topic into Connecticut public sector labor relations. The court determined
that the scope of negotiations should be relatively broad and sufficiently
flexible to accommodate the changing needs of the parties.

DeCourcy recognizes that the statutory duty to bargain collectively
with respect to salaries and other conditions of employment conflicts with
the concept of managerial prerogative, and outlines an area where management
need not bargain about decisions which "lie at the core of entrepreneurial
control", even when such decisions have an indirect effect on wages, hours,
and other conditions of employment. The court in DeCourcy described the
overlap between these concepts as it pertains to teachers:

To decide whether the rest of the items in question '
(a) are mandatory subjects of negotiation, we must direct
our attention to the phrase "conditions of employment."
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This problem would be simplified greatly if the phrase
"conditions of employment" and its purported antithesis,
educational policy, denoted two definite and distinct
areas. Unfortunately, this is not the case. Many edu-
cational policy decisions make an impact on a teacher's
conditions of employment and the converse is equally true.
There is no unwavering line separating the two categories.
It is clear, nevertheless, that the legislature denoted
an area which was appropriate for teacher-school board
bargaining and an area in which such a process would be
undesirable.

The particular phrase the legislature designated to
represent the area suitable for negotiations permits us to
draw certain inferences about the types of subjects which
are negotiable. The legislature was not required to use
the phrase "conditions of employment." Apparently, it
intended to encompass a larger range of topic than did
the Oregon legislature , which restricted the area of
negotiability to "salaries and related economic policies
affecting professional services." Ore. Rev. Stat. Sec.
342.450-342.470 (1969).

DeCourcy at 581.

The Labor Board has stated the balancing test evolved from the DeCourcy
reasoning as follows:

As DeCourcy recognizes, there is an area of overlap
between what have traditionally been thought managerial
functions and what concerns conditions of employment for
the employees. In drawing the line within that area
between those items that must be bargained over and those
which the employer may act on without bargaining, a
balance must be struck. And in striking it the tribunal
should consider, we believe, the directness and the depth
of the item's impingement on conditions of employment, on
the one hand, and, on the other hand, the extent of the
employer's need for unilateral action without negotiation
in order to serve or preserve an important policy
decision committed by law to the employer's discretion.

Town of East Haven, Dec. No. 1279 (1975).

In applying the DeCourcy/East  Haven balancing test, we have foun
numerous items to be mandatory subjects of bargaining over the years. 5! We
have done this within the analytical context of the same three categories of
bargaining subjects that exist under federal law: mandatory, permissive, and
illegal. See NLRB  v. Wooster Div. of Borg-Warner, 356 U.S. 342 (1958) at
353-54 (Harlan, J., dissenting). This view now predominates federal case

-1 See cases cited on p. 536 (note 105) of Darcy, Foy, James and Kingston,
Conneacut  Labor Relations Statutes and Decisions: Differences From Federal
Law, 9 Conn. L. Rev. 4 (1977), and on pp. 278-279 (note 151) of Foy and
Ekowitz,  Connecticut Labor Relations Law: Recent Developments In An
Evolving Identity, 17 Corm. L. Rev. No. 2 (1985).
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law. While a contract provision that concerns a mandatory subject of
bargaining will be valid and enforceable, we have distinguished permissive
subjects as being those for which the law.creates  no mandatory duty to
bargain and within the area of managerial prerogative. If the parties
mutully choose to bargain over such matters a resulting contract provision
will be enforceable.

Illegal subjects of bargaining are those about which the Act does not
require the parties to negotiate and which, if included as a provision in a
collective bargaining agreement, result in that provision being both illegal
and unenforceable to the extent that the provision involves an illegal
subject of bargaining. DeCourcy,  supra; Local 219, International Associa-
tion of Fire Fighters v. Connecticut Labor Relations Board, 171 Conn. 342
(1976); City of New London, Decision No. 1128 (1973), aff'd in Local 1522,
Association of Fire Fighters vs. Connecticut State Board of Labor Relation,
et al, Dk 108994, Court of Common Pleas, Hartford County (October 23, 1972)
Alexander, J.; City of Bridgeport, Decision No. 1648 (1978), aff'd  in City
of Bridgeport v. Connecticut State Board of Labor Relations, Superior Court,
Fairfield J.D. at Bridgeport (April 14, 1980) Jacobson, J.; Cheshire Board
of F.ducation,.Decision  No. 2153 at 5, (1982). A subject will be designated
as being illegal if it is contrary to the provisions of the Act and/or would
require the taking of action which is prohibited by the Act. A subject may
also be found to be an illegal subject of bargaining if it would result in a
contract provision.which  would be contrary to other provisions of state or
federal statutes or other controlling law.

We now turnto the application of the principles set out above to the
issues at stake in this case..

I.

The first proposal which is in dispute in the present case is the
Union's proposal to add a Section Nine (9) to Article Seven (7) of the
agreement entitled "Union Security and Payroll Deductions." The Division
takes the position that this proposal is not a mandatory subject of
bargaining because it does not fall within the statutory mandate of "wages,
hours, and other conditions of employment." The Division argues that
payroll deduction for a union political action committee fund involves the
collective bargaining process in political activity. The Division also
argues that the political action committee fund does  not adequately protect
the voluntary nature of the deduction or adequately inform the employees
about the fund. These issues evidently lead the Division to conclude that
the issue of payroll deduction of PAC contributions is an illegal subject of
bargaining.

Finally, the Division argues that the issue of payroll deduction for
PAC contributions was not specifically addressed by the legislature and
therefore is not authorized by C.G.S. Sec. 5-260a. Apart from the fact that
the legislature has conferred upon the Labor Board the duty to interpret the
scope of bargaining under the State Employee Relations Act at C.G.S. Section
5-273, the absence of payroll deductions from the language of C.G.S.'Section

5-260a  provides no basis for making the inference that it was not authorized
by the legislature. Numerous items not mentioned specifically within the
statutes have been found to be within the scope of bargaining during the
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past forty-six years by the Labor Board through application of the princi-
ples we have described above. See footnote 1, supra for a comprehensive
listing of decisions on these issues.

In the present case, the Union tendered the stipulation that it would
operate its political action committee in congruence with the state's elec-
tion laws, C.G.S. Sec. 9-333 et seq. The Division accepted the stipulation
and offered no evidence to thFcontrary. The Division now argues that it
would be possible for the PAC contributions to be solicited in a way which
would violate state or federal law but offers no evidence that such
violations had occurred historically, or are likely to occur. Further, the
Division cited Washington Education Ass'n  v. Smith, 96 Wash. 2d 601, 638
P.2d 80 (1981) as authority for refusing to allow payroll deductions for PAC
contributions due to an absence of statutory authorization. Connecticut,
however, as discussed above, has by statute delegated to us the authority to
determine scope of bargaining issues. None of these arguments persuade us
that there is any illegality involved in negotiating a scheme for payroll
deductions for voluntary contributions to a Union PAC, and it is beyond our
adjudicatory purview to presume under the facts submitted that violations of
C.G.S. Section 9-333 et seq. will occur in the future.- -

The NLRB and the federal courts have frequently recognized that
employees may, as part of concerted activity, act beyond the field of
grievance settlement and collective bargaining, and have applied the
protection of the NLRA to activities which include, among other things,
appeals to legislators, and the courts. Eastex,  Inc. v. NLRB, 437 U.S. 556,
98 LRRM 2717 (1978); Kaiser Engineers v. NLFd3, 528 F.2d  1370, 92 LRRM 3153
(1976). In the absence of an express statutory prohibition or an illegal
proposal, we have consistently held in construing the meaning of the "wages,
hours, and other conditions of employment," language of C.G.S. Section 5-
572(c), that the broad breadth of Connecticut's scope of bargaining rule is
consistent with principles recognized much earlier that labor relations
statutes .are remedial and that exemptions are to b-e strictly construed.

Under the stipulated facts, bargaining unit members are to receive
authorization cards for PAC payroll deductions from Union stewards, officers
or staff. They will then return the cards to the Union who will in turn
forward these authorizations to the office of the State Comptroller. This
procedure provides an opportunity for members to ask questions and make a
decision about these voluntary contributions. In the absence of any
evidence of abuses of this system , we decline to find any illegality in the
proposal as submitted.

The proposal is therefore not an illegal subject of bargaining. It is
also not a subject which meets the standard of being "at the core of entre-
preneurial control" which distinguishes permissive subjects of bargaining.
The issue of payroll deductions for a political action committee is not one
the Division needs to be able to decide without negotiation. The Division
presented no evidence and no argument concerning any way in which the
proposal here would burden the Division in the conduct of its business or
impede the preservation or advancement of an important policy objective.
DeCourcy,  supra. Thus we conclude that the proposal of the Union for lawful
and voluntary payroll deductions from bargaining unit members for the Union
PAC is a mandatory subject of bargaining.
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II.

The second proposal concerns the designation of employer representa-
tives in the grievance procedure. The Union's submission proposes that the
Chief State's Attorney provide the Step I response to grievances and that
the Step II response be provided by the Office of Labor Relations of the
Department of Administrative Services. The Division has proposed that Step
I be handled by the Deputy Chief State's Attorney for Personnel, Finance and
Administration, and Step II by the Chief State's Attorney.

The Division argues that the designation of its representatives for the
resolution of grievances is a right specifically reserved to it by C.G.S.
sec. 5-272(b)(2) which provides that "[Ejmployee  organizations or their
agents are prohibited from: . . . (2) restraining or coercing an employer in
the selection of his representative for purposes of collective bargaining or
the adjustment of grievances;". The Division of Criminal Justice is created
by the State constitution and by specific statute as an autonomous commis-
sion with all management rights. See Connecticut Constitution, Article IV,
Section 27, and C.G.S. Section 51-276. The proposal of the Union would
place the representation and authority for settling grievances at Step II
outside of the Division. The Division is not legally required to adopt the
Office of Labor Relations as a part of the grievance process.

The Union argues that the proposal does not seek to appoint a particu-
lar person as management's representative but merely to propose a grievance
procedure which places the last step outside the individual agency, a common
practice in other state collective bargaining contracts. The Union argues
that the contested submission "is simply a proposal that a certain agency of
the Employer take part in the review process." That statement, however, is
not an accurate representation of the law in this case, because while it is
true that the Office of Labor Relations represents other executive branch
agencies in their grievance procedures, the specific constitutional and
statutory provisions relating to the Division exempt it from that
requirement. Furthermore, if we are to assume arguendo that the Union's
proposal is a mandatory subject of bargaining, then it could be submitted to
an arbitrator and ultimately result in involuntarty imposition upon the
Division. While the Division could voluntarily elect to select the Office
of Labor Relations as its Step II representative, it may lawfully decline to
do so, and neither the Union nor an arbitrator could involuntarily impose
the Office of Labor Relations upon the Division without contravening C.G.S.
5-272(b)(2).

The question of who will represent the employer in collective bargain-
ing and grievance resolution is one which, under the DeCourcy-East Haven
balancing test, is central to the employer's determination about how it will
exercise managerial control. While the designation of the representative
with whom the Union will have to bargain and seek resolution of conflicts
will clearly have an effect on "conditions of employment," this effect is
outweighed by the employer's statutory right to designate its own repre-
sentative. Furthermore, the ability to decide who will act for management
is one which management has a need to decide for itself, and without'
negotiation.
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In the face of the statutory protections and our conclusions under the
balancing test, we find the Union's proposal concerning the designation of
the employer's representative in the grievance process to be a non-mandatory
subject of bargaining.

Declaratory Ruling

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Act Concerning Collective Bargaining for
State Employees and by C.G.S., Section 4-176, the Board hereby issues the
following declaratory ruling:

I. A Union proposal that an employer implement lawful and
voluntary payroll deductions from bargaining unit members
for the Union political action committee is a mandatory
subject of bargaining.

II. While the subject of grievance procedures generally is a
mandatory subject of collective bargaining, the union
recommendation of the erry?loyer representative as part of
a proposed grievance procedure in opposition to an
employer's choice of representative, is a non-mandatory
subject of bargaining , and contravenes C.G.S. Section
5-272(b) (2).

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low, Chairman

s/ Craig Shea
Craig Shea

s/ Susan R. Meredith
Susan R. Meredith
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