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DECISION
an d

DISMISSAL OF COMPLAINT

On June 4, 1986, the Stamford Municipal Supervisory Employees Union,
Local 2657 of Council 4, AFSCME, AFL-CIO (the Union) filed with the Connec-
ticut State Board of Labor Relations (Labor Board) a complaint alleging that
the City of Stamford (the City) had engaged and was engaging in prohibited
practices within the meaning of Section 7-470(a) of the Municipal Employee
Relations Act (the Act) in that:

On or about June 2, 1986, the City created a 4th shift at its
incinerator complex and promoted an individual to the position of
foreman for the 4th shift. This action constitutes a unilateral
change in conditions of employment affecting the Complainant
Union and its individual members.

At no time did the City negotiate or attempt to negotiate the
change or the impact of the change with the Union. Its failure
to negotiate with the Union constitutes a violation of but not
limited to Section 7-470(a)(4) of the Act.



The Union seeks comprehensive statutory remedy including but not
limited to an order to cause the City to 1) eliminate the 4th
shift; 2) pay to individual bargaining unit members with interest
any losses suffered by them as a result of the City’s action
including loss of overtime or other pay; 3) bargain with the
Union should it wish to create a 4th shift; and 4) pay to the
Union all costs borne by the Union in pursuance of this Complaint
and compliance therewith.

After the requisite preliminary administrative steps had been taken,
including the issuance of a recommendation by the Board Agent on December
11, 1986 that the complaint be dismissed, based upon the investigation and
report of Assistant Labor Relations Agent Manfred  Muenz dated November 7,
1986, the parties appeared before the Labor Board for a hearing on February
23, 1988. Both parties were represented at the hearing and were accorded a
full opportunity to adduce evidence , examine and cross-examine witnesses,
and make argument. Both parties filed written post hearing briefs by April
28, 1988.

On the basis of the record presented, we make the following findings of
fact, conclusions of law, and dismissal of the Complaint.

Findinqs of Fact

1. The City is a municipal employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act
and has been the exclusive bargaining representative for certain supervisory
employees of the City at the times relevant to this case.

3 . At the times relevant to this case there was a collective bargain-
ing agreement in effect between the City and the Union covering the super-
visory bargaining unit (the Contract). Article IV of the Contract covers
the subject of Hours of Work and states in pertinent part as follows:

Section 4.0
The reqular hours of work shall be those hours regularly
worked-by the employees whom the members of this unit
supervise.

(Exhibit 2)

4. Among the positions in the supervisory bargaining unit is Incinera-
tor Shift Foreman (Foreman).

5. Until approximately June 1986, the City had three such positions.

6. Each Foreman supervised a crew of workers at the City incinerator
who are in the Teamsters bargaining unit.

Each Foreman worked a fixed shift of either 7:00 a.m. to 3:00 p.m.
(days:;  3:00 p.m. to 11:OO  p.m. (evenings) or 11:OO  p.m. to 7:00 a.m.
(nights) on Monday through Friday.
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8 . If one of the Foremen was absent for his regular shift, another of
the Foremen worked overtime on a premium pay basis to cover for him.

9 . It also frequently happened that there was overtime work on
Saturdays for some or all of the three Foremen. Overtime work was sometimes
available on a Sunday. Such overtime work was also paid on a premium pay
basis.

10. By June 1986 the City had concluded that the volume of work at the
City incinerator required the
to supervise that crew.

11. The fourth crew and
a.m. to 3:00 p.m. and instead
like the other three Foremen,
scheduled work days.

hiring of a fourth crew and a fourth Foreman

Foreman were to work a fixed dayshift of 7:00
of having a Monday to Friday regular work week
would have Saturday as one of their regularly

12. The City’s purpose in having a crew and Foreman work with Saturday
as a regularly scheduled work day was to reduce the amount of overtime
required to pay crew and Foremen for working on Saturdays.

13. Article IV A 3 of the Teamsters collective bargaining agreement
with the City states the following concerning the hours of work for crews at
the City incinerator:

The incinerator employees shall continue to work on the
present... six-day operation basis.

(Exhibit 13)

14. The Union demanded negotiations concerning the work schedule of
the fourth Foreman position and the City refused to negotiate.

15. Because the fourth Foreman works days, there no longer is a need
to have the evening or night shift Foreman work overtime when the first day
shift Foreman is absent, because the second day shift Foreman is present to
provide supervisor;y  oversight.

16. Since the creation of the fourth Foreman position, he has become
part of the overtime rotation for covering for absent Foremen. This has
reduced overtime opportunities for the other three Foremen.

17. Because the fourth Foreman has Saturday as one of his regularly
scheduled work days, the opportunity for Saturday overtime for the other
Foremen has been reduced.

18. Because there is a fourth Foreman, the occasions for Sunday
overtime is now spread among four rather than just three Foremen and the
amount of Sunday overtime for the original three Foremen accordingly has
been reduced.
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Conclusion of Law

Since the only impact on conditions of employment resulting from the
creation of the fourth Foreman position and his assigned schedule which has
been complained about by the Union is the reduction in unscheduled overtime
opportunities for the original three Foremen, the complaint is dismissed
under the rule set forth in Town of Westport, Decision No. 1602 (1977), a n d

.City  of Hartford (Fire), Decision No. 1850 (1980).

Discussion

The Union’s claim in the present case is that by adding a fourth
Foreman position, the City has reduced the overtime opportunities of the
original three Foremen, especially because the regularly scheduled work week
of the fourth Foreman includes Saturdays. It is the Union’s position that
the impacts upon the overtime of the original three Foremen constitute a
unilateral change in established past practice concerning overtime oppor-
tunities in violation of the City’s duty to bargain.

We have held on many occasions that an employer’s unilateral change in
an existing condition of employment which involves a mandatory subject of
bargaining will constitute an illegal refusal to bargain and a prohibited
practice under Section 7-470 (a)(4) of the Act unless the employer proves an
appropriate defense. NLRB v., Katz, 369 U.S. 736 (1962); Town of Newinqton,
Decision No. 1116 (1973), affirmed in Town of Newinqton v. Connecticut State
Board of Labor Relations, et al, Dk. 109307, Court of Common Pleas, Hartford
County (December 11, 1973); Town of Westport, Decision No. 1602 (1977),
summarily aff’d  in Town of Westport  v. Municipal Employees Association, Dk.
168495, Superior Court, Fairfield County J. D. at Bridgeport (October 13,
1978); Town of East Haven, Decision No. 1279 (1974), aff’d in Town of East
Haven eta1  v. East Haven Police Union et al, Dk. 142400, Superior Court New
Haven (June 17, 1975); Bethel Board of Education, Decision No. 1920 (1980);
Hartford Board of Education, Decision No. 2473 (1986). As this statement of
our case law and our prior cases reflect, successful defenses could include
a demonstration that there was in fact no change in existing conditions of
employment, Reddinq Board of Education, Decision No. 1922 (1980): a showing
that the chanqe  or conduct was permitted by the terms of a contract that was
in effect, Town of Newinqton, supra, Town of Stratford, Decision No. 1471
(1976); or that the matter did not involve a mandatory subject of
bargaining.

The determinative question in this case is when does a certain level of
overtime become a past practice which may not be changed unilaterally? This
is a question we have addressed in previous cases In Town of We&port,
supra, we found that a municipal employer violated its duty to bargain and
committed a prohibited practice when it unilaterally reduced the regularly
scheduled work week from forty-eight (48) hours to forty (40) hours, thereby
eliminating the eight (8) hours of overtime previously built into the
employees’ regular work week. As the foregoing summary implies, the
situation in Westoort  before the unilateral change was that employees were
required to work a forty-eight (48) hour work week, eight (8) hours of which
were paid at a premium pay rate. A different situation is illustrated by
our decision in City of Hartford, Decision No. 1850 (1980) where we held



that the frequency of overtime opportunities which arose from time to time
as a result of workload requirements or manning deficiencies may be changed
by the employer for economic reasons. In Hartford, the overtime in question
was not built into the regularly scheduled work week. we distinguished
Hartford from the Westoort  case as follows:

It is true that we have taken a different position with respect
to the elimination of “regularly scheduled overtime, built in to
the summer (season) schedule,‘t Town of Westport,  (Decision No. 1602
(1977) but in that case we were careful to state “This  is not a
case where the Employer eliminated overtime assignments which were
in addition to regularly scheduled hours.”  The distinction we then
had in mind is that represented by the case now before us. In
Westport  the employees were regularly scheduled to work every
Saturday and Sunday; this was not optional and it was not extra
work (though it brought the regular work week to 48 hours). Here
the overtime was optional and it was no part of the firefighters’
regular work week , nor did it come each time on the same day of the
week. It was assigned if and when the complement of any given
shift fell below 80 regular firefighters. In that sense it was
unscheduled overtime.

To be sure a pattern for dealing with the problem had been
developed and the method of assigning the overtime had become
routinized. No doubt, also the increasing frequency of calling
men on overtime had generated hopes of its continuance. F r o m
these facts the Union would have us find a practice which the
City might not change unilaterally but we think such a finding
would unduly restrict the flexibility an employer needs in order
to perform those functions that lie at the core of his enter-
prise. In the private sector, for example, a spate of orders
could present a problem that might be solved by hiring more
employees or by resorting to overtime. The choice between these
alternatives would lie with management unless the contract
provided otherwise. If the employer chooses the latter solution
he should remain free to stop the overtime when the extra orders
stopped. And if the extra orders came in for a year or two the
use of overtime for that period should not ripen into a practice
or custom that could not be changed without negotiation. In the
present case the City should remain free to change the overtime
solution for (as an example) the hiring of additional fire-
fighters so that overtime need not be resorted to.

City of Hartford at pp. 7-8.

In the present case, it is plain that the overtime occasioned by the
absence of a Foreman and the consequent need for another Foreman to cover is
unscheduled overtime of the sort involved in City of Hartford. A reduction
in the occasions of such overtime resulting from the hiring of the fourth
Foreman changes no practice to which the duty to bargain applies.

The question of Saturday overtime poses a somewhat closer question, but
the result is the same. From the record presented, it appeared that
Saturday overtime arose with considerable frequency. Although the record
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could have been more clear on this point, there appeared to be Saturday
overtime available virtually every week. However, it did not appear that
this overtime was available to all three incumbent Foremen every week. For
that to happen, there would havGo=  been three shifts of overtime in
operation every Saturday. This was not shown to have been the case.
Rather, it appeared that on many Saturdays, if not most, there were less
than three shifts. Therefore, it cannot be concluded that each Foreman
worked an overtime shift on a regular weekly basis. In terms of Westport,
the overtime was not part of the regularly required work week for all three
Foremen. Instead, the overtime was parcelled out to the Foremen on a
rotating basis. Although the overtime opportunities for individual Foremen
may have arisen on the same day of the week with more consistency than in
Hartford, the overtime here in question does not meet the standards set
forth in Westport  for overtime to become a past practice which must be
bargained before it may be changed. The rule in Westport  is that the
overtime must have been part of the regularly scheduled and required weekly
work schedule.

The Sunday overtime was less frequent than the Saturday overtime and
plainly does not meet the Westport  rule.

For the foregoing reasons, the complaint must be dismissed.

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

Dismissal of Complaint

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/  Patricia V. Low
Patricia V. Low

s/ Craiq Shea
Craig Shea
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