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On January 12, 1987, the Waterbury Police Local 1237, Council #15,
AFSCME, AFL-CIO (the Union) filed with the Connecticut State Board of Labor
Relations (the Labor Board) a complaint alleging that the City of Waterbury
(the City) had engaged and was engaging in prohibited practices within the
meaning of the Municipal Employee Relations Act (the Act) in that:

1. The City of Waterbury is an employer within the
meaning of the Act.

2. The Waterbury Police Union Local #1237 and Council
815,  AFSCME, AFL-CIO, is an employee organization
within the meaning of the Act.

3. There has been a collective bargaining agreement
between the City and the Union at all times material to
this complaint.

4. The City changed the Chief Inspector of Administra-
tion which is a bargaining unit position.

5. The City reinstated the position of Deputy Supt.
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6. Such action by the Town is a violation of Section 7-470(a)
subsection 4 of the M.E.R.A.

REMEDY SOUGHT:

A cease and desist order, interim relief and any such
action that the Board may deem appropriate.

After the requisite preliminary administrative steps had been taken, on
November 19, 1987 the parties appeared before the Labor Board for a hearing.
Both parties were represented and provided with a full opportunity to adduce
evidence, examine and cross-examine witnesses and make argument. Written
post hearing briefs were received from the parties by February 8, 1988.

On the basis of the whole record before us, we make the following
findings of fact, conclusions of law and dismissal of the complaint.

Pindinqs of Fact

1 . The City is a municipal employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act
and at all times relevant to this case has been the exclusive bargaining
representative for the City’s uniformed and investigatory employees in the
police department up to and including the rank of Chief Inspector.

3. Since approximately 1972, the police department has had three Chief
Inspector positions.

4. One of these was the Chief Inspector of the Administrative Bureau
(Chief Inspector of Administration).

5. The other two Chief Inspector positions were Chief Inspector of the
Criminal Section and Chief Inspector of the Uniform Division.

6. All three Chief Inspectors report directly to the Superintendent.

7. The day to day responsibilities of the Chief Inspector of Adminis-
tration included authority over records, connnunications, budget and
financing, the tag division and dog warden operations.

8. Whenever the Superintendent was absent from duty (vacation, ill-
ness, travel, etc.), one of the Chief Inspectors filled in as acting Super-
intendent. This responsibility was rotated among the Chief Inspectors.

9. In 1983, the Labor Board decided that none of the three Chief
Inspectors could be excluded from the bargaining unit because none was truly
a second in command position as defined in the Labor Board’s case law. See
City of Waterbury, Dec. No. 2204-A (1983). This left only the Superintend-
ent excluded from the bargaining unit.

10. After our decision in that case, the City decided to reinstitute an
existing, but long vacant position of Deputy Superintendent.
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11. Despite  the City’s decision, it took no action to fill the Deputy
Superintendent position for three years.

12. In the meantime, the following practices existed within the depart-
ment as they had existed since at least 1972.

(a) whenever a Chief Inspector filled in as acting Super-
intendent, that Chief Inspector continued to also perform
his Chief Inspector’s duties. In other words no bargaining
unit member was assigned to perform Chief Inspector duties
while the person who regularly performed those duties was
serving as acting superintendent.

(b) whenever a Chief Inspector was absent due to vacation
or any other reason, the Superintendent performed the
duties of the Chief Inspector. In other words, no bargain-
ing unit employee would perform the work of the absent
Chief Inspector; the Superintendent performed .those  duties.

13.  On January 2, 1986, the then Superintendent ceased active employ-
ment with the City and the incumbent Chief Inspector of Administration
Joseph Rosa was appointed to serve as acting Superintendent.

14. mile serving as Acting Superintendent, Rosa Continued to  perform
the job duties of Chief Inspector of Administration.

15. Rosa applied to be appointed permanently to the Superintendent’s ’
position, but a Captain William Lamb  was selected instead for the position
on December 15, 1986.

16. Rosa decided to retire and on December 15, 1986 began using
accumulated vacation time which was to last until his February 26, 1987
retirement date.

17. Pursuant to the past practice described above in finding twelve
(121,  new Superintendent Lamb assumed the duties of Chief Inspector of
Administration in Rosa’s absence.

18. After Rosa had begun using his accumulated vacation time and while
Superintendent Lamb was performing both the Chief Inspector of Aministra-
tion’s duties and the Superintendent’s duties, Howard Cwyer  was appointed to
the position of Deputy Superintendent.

19. The Deputy Superintendent’s job description had been newly revised
and included some of the duties of Chief Inspector of Administration.

20. However, as Deputy Superintendent, &yer  was not immediately
assigned to perform any of the duties of Chief Inspector of Administration.

21. The City had also decided to eliminate the position of Chief
Inspector of Administration because it believed the position was unneces-
sary . It was the City’s intention to have the duties of Chief Inspector of
Administration transferred permanently to the Superintendent and the Deputy
Superintendent once the Chief Inspector of Administration position was
eliminated. The City  informally notified the Union of its intentions
sometime in December, 1986.
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22. The City believed that it might have a duty to bargain over
permanent transfer of the duties of Chief Inspector of Administration to the
Superintendent and Deputy Superintendent, and therefore it delayed taking
the actions referred to in finding twenty-one (21).

23. In January, 1987, the parties were engaged in negotiations for a
successor to the collective bargaining agreement which had expired on
July 1, 1986.

24. At the end of a January 6, 1987 negotiating session which was part
of the successor contract negotiations, the City offered to negotiate over
its intended permanent transfer of duties from the position of Chief
Inspector of Administration to the Superintendent and Deputy Superintendent
positions.

25. The Union responded that under the previously agreed ground rules
for the successor contract negotiations, no new proposals could be raised
and the Union did not want to include that issue in the successor contract
negotiations. The Union stated that the City could schedule a separate
meeting at which the Union would talk about the question of the Chief
Inspector of Administration duties.

26. On the following day, January 7, 1987, the Union filed the present
complaint.

27. The City agreed to separate negotiations over the transfer of
duties and proposed to create a number of new sergeant and lieutenant
positions within the bargaining unit, if the Union would agree to the City’s
proposal to permanently transfer the duties of Chief Inspector of Adminis-
tration to the Deputy Superintendent.

28. The Union then took the position that a bargaining unit member must
be appointed on at least a temporary basis to the Chief Inspector of
Administration position before the Union would negotiate the duties of that
position with the City.

29. Thereafter, in mid to late January, 1987, the City began to share
the duties of Chief Inspector of Administration between the Superintendent
(Lamb) and Deputy Superintendent (Ewyer).

30. The City continued to seek negotiation of the Chief Inspector of
Administration duties with the Union, but the Union continued to refuse to
negotiate on the basis that the City had implemented the change in duties
and the Union wanted a bargaining unit member appointed at least temporarily
to the Chief Inspector of Administration position.

31. As of the date of the hearing in this case, the Chief Inspector of
Administration position had not yet been eliminated. The Superintendent
and Deputy Superintendent were continuing to perform the duties of Chief
Inspector of Administration, and the Union was still refusing to negotiate
for the reasons set forth in findings twenty-seven (27) and twenty-nine
(291, supra.
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condlusionof  Law

The City was not shown to have refused to bargain in good faith with the
Union at the times here in question and the complaint therefore must be
dismissed. (

Discussion

The Union’s position in this case is succinctly set forth in its brief
as follows:

The gravaman of the complaint brought forth by (the Union)
in the present case is that the City...has failed to bar-
gain in good faith within the meaning of Section 7-470(a)
(4) of the Municipal Employee Relations Act...in  that the
City has unilaterally transferred bargaining unit work,
which in the past had been performed by the Chief Inspector
of Administration, to the Deputy Superintendent, a non-
bargaining unit position which had been vacant for approxi-
mately fifteen years, without first negotiating with the
Union.

(Union brief Pg.  1)

The general principles of our case law upon which the Union relies
this case were summarized in Town of Middlebury, Dec. No. 2434 (1985):

It is a well settled principle of our labor law that an
employer commits an illegal refusal to bargain and thus a
prohibited practice under the Act when it unilaterally
subcontracts or assigns bargaining unit work to non-bar-
gaining unit employees. City of Milford, Decision No.
1849 (1980); City of Bridqeport,  Decision No. 1658
(1978),  aff’d  in City of Bridqeport v. Connecticut State
Board of Labor Relations, Dk. No. 171522 Superior Court,
Fairfield County (June 21, 1980) Landau, J. On the other
hand, we have also stated that where the reassigned work
has by practice been shared between bargaining unit and
non-bargaining unit employees, a subsequent reassignment
of that work away from bargaining unit employees to non-
bargaining unit employees will not constitute a violation
of the Act. Board of Education of the City of Hartford,
Decision No. 1938 (1980); City of New Haven, Decision No.
1672 (1978); City of Waterbury, Decision No. 1436 (1976).

Middlebury at Pg.  6

in

In the present case, the question of whether the duties of Chief Inspector
of Administration were exclusively bargaining unit work rather than work
which by practice has been shared between bargaining unit and non-bargaining
unit employees is a close one. However, on the facts of this case, it is
clear that this is an academic question, at least for the moment. This is
because, to the extent that there may be a duty to bargain, the Union has
not shown that the City refused to do so. The facts plainly show that the
City offered to negotiate with the Union in early January 1987, but that the
Union refused to participate. The Union justifies its refusal by relying
upon an often stated rule.
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Where one party disturbs the balance of the bargaining
relationship by illegally changing the existing status
quo, the other party is justified in refusing to negotiate
until that balance has been restored. City of
Willimantic, Decision No. 1321 (1975); Town of Greenwich,
supra; Norwalk Board of Education, Decision No. 2177
(1983).

Town of Middlebury, supra

We continue to adhere to that rule, but find that it has no application in
the present case.

In this case, the City informed the Union in late December, 1986 of the
general changes it wished to make. On January 6, 1987, the City made a
specific proposal to transfer the duties of Chief Inspector of Adminis-
tration to non-bargaining unit personnel on a permanent basis. The City
continued to urge its proposals in the days following January 6, 1987 and in
exchange to create additional sergeant and lieutenant positions in the
bargaining unit. At this time, the City had not permanently transferred the
duties out of the bargaining unit. It is truEhat  the non-bargaining unit
position of Superintendent was performing the duties of Chief Inspector for
Administration, but this was a situation which was consistent with past
practice. The practice was that the Superintendent would perform the duties
of Chief Inspector of Administration while the person holding that position
was on vacation. When the City made its offer to bargain and-the Union
refused to negotiate, the incumbent Chief Inspector of Administration -
Rosa, was still on vacation and was to remain so until February 26, 1987.
Thus, in early January 1987, the City had not illegally changed the status
qu0. Rather, it was adhering to the existing well established past practice
and was diligently seeking bargaining. At the same time, the Union was
insisting upon a change in the status quo as a precondition to coming to the
bargaining table. The Union had no right to insist on such a change.

Because of the Union’s unprivileged refusal to negotiate, the City was
justified in continuing the assignment of the duties of Chief Inspector of
Administration to the non-bargaining unit positions of Superintendent and
Deputy Superintendent. To find otherwise would reward the Union for its
unjustified refusal to bargain at a time when negotiations might very well
have resulted in a resolution of the entire dispute. Cf. Town of Trumbull,-
Dec. No. 2102 (1981).

Of course, the Union may argue, on February 26, 1987, the effective date
of Rosa’s retirement, the position of Chief Inspector of Administration was
indeed vacant, and the Union was then entitled to the appointment of a
bargaining unit employee to restore the balance of the relationship during
negotiations. This argument will not alter our position here. The Union
itself was responsible for the unjustified delay in negotiation over this
change and, indeed, had negotiations begun in early January when the City
requested them, the entire issue might well have been satisfactorily
resolved before February 26, 1987.

Although we must dismiss the Union’s complaint for the reasons discussed
above, this does not mean that the City is free from any obligation to
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bargain the permanent transfer of the duties of Chief Inspector of Adminis-
tration to non-bargaining unit personnel. Here we hold only that, to the
extent there may be a duty to negotiate over the permanent transfer of the
work in question, the City has not been shown to have violated that duty.
.To.the  extent that a duty to bargain these changes exists, such bargaining
will now take place while non bargaining unit personnel are performing the
duties of Chief Inspector of Administration.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is
dismissed.

CONNECTICUT STATE  BOARD OF LABOR RELATIONS

BY s/  Patricia V. Low
Patricia V. Low

s/ Craiq Shea
Craig Shea

s/ Barbara B. Sacks
Barbara B. Sacks

TO:

The Honorable Joseph J. Santopietro
Mayor, City of Waterbury
City Hall Annex, 236 Grand Street CERTIFIED
Waterbury, Connecticut 06702 mm

Joseph Summa, Esq.
sunnna  & Ryan, P.C.
19-21 Holmes Avenue
Waterbury, Connecticut 06702

Attorney Mary Jane Ryan
Sun-ma  & Ryan, P.C.
19-21 Holmes Avenue
Waterbury, Connecticut 06702

Joseph Lander, Esq.
Council 15, AFSCME CERTIFIED
36 State Street, P.O. Box 265 mm
North Haven, Connecticut 06473-0265
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