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DECISION
and

DISMISSAL OF PETITION

On March 19, 1987, the Brooklyn Board of Education iBoard of Education)
filed with the Connecticut State Board of Labor Relations (Labor Board) a
petition pursuant to the Municipal Employee Relations Act (the Act) seeking
the-exclusion of the position of Assistant Financial Secretary from an
existing bargaining unit comprised of non-certified staff employed by the
Board of Education. The bargaining unit is represented for purposes of
collective bargaining by Local 1303 of Council 4, AFSCME, AFL-CIO (the
Union).

After the requisite preliminary administrative steps had been taken,
the parties appeared before the Labor Board for a hearing on January 20,
1988. Both parties were represented and afforded a full opportunity to
adduce evidence, examine and cross-examine witnesses, and make argument.
On April 19, 1988, post hearing briefs were filed with the Labor Board by
the parties.

On the basis of the record before us, we find that the petition should
be dismissed.



The Hearinq

The Union represents a bargaining unit of approximately twenty-four
persons employed by the Board of Education including secretarial, clerical
and other employees. In 1979 we excluded from the bargaining unit the
position of Secretary to the Superintendent of schools because she provides
secretarial assistance to the Superintendent on work directly related to
collective bargaining concerning this bargaining unit. Brooklyn Board of
Education, Decision No. 1738 (April 3, 1979). That is the only secretarial
position excluded from the bargaining unit.

Since 1979 the duties of the Secretary to the Superintendent have
changed and the position has been retitled to Financial Secretary. In 1979
the position involved approximately eighty percent (80%) typing duties and
twenty percent (20%) administrative duties related to bookkeeping and other
tasks concerning financial matters. The position naw involves eighty-five
percent (85%) to ninety percent (90%) bookkeeping and other tasks concerning
financial matters and only ten percent (10%) to fifteen percent (15%) typing
duties. As a result, the bulk of the typing responsibilities on behalf of
the Superintendent now are performed by a position entitled Assistant
Financial Secretary. There are three other secretarial employees who are
members of the bargaining unit whose work site is in the same building as
the Financial Secretary, Assistant Financial Secretary and the
Superintendent.

In its petition, the Board of Education seeks exclusion of the
Assistant Financial Secretary from the bargaining unit on a confidentiality
basis. If the petition were granted, both the Assistant Financial Secretary
and the Financial Secretary would be excluded from the unit. The Board of
Education argues that since the change in the duties of the Financial Secre-
tary, it has become necessary to use the Assistant Financial Secretary to
type confidential material directly related to collective bargaining. The
Board of Education also emphasizes that the Financial Secretary and the
Assistant Financial Secretary are seated together in a very small office
(10 x 10)  through which is the entrance to the Superintendent’s private
office. The Board of Education argues that conversations often take place
between the Superintendent and the Financial Secretary through the open door
to the Superintendent’s office and when persons are talking in the Superin-
tendent’s office their conversation can be heard in the office occupied by
the Financial Secretary and Assistant Financial Secretary unless the
conversants  speak softly. The Board of Education argues from this that,
even apart from her confidential tying duties, the Assistant Financial
Secretary necessarily has access to confidential information directly
related to collective bargaining.

Discussion

The principles governing a case such as the present were most recently
set forth in Bristol-Burlinqton Health District, Decision No. 2469 (1986),
where we stated:

In East Hartford Board of Education, Decision No. 1980 (19811,
we restated the authority for confidential exclusions under the
Act and the policy reasons for permitting such exclusions:
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Exclusion for confidentiality is not even mentioned
in this labor statute; the power to create it was im-
plied by this Board from the wording of Section 7-471
(2). New London Board of Education, Dec. No. 1313
(1975). The exclusion was thought to serve policies
that would, we hoped, facilitate collective bargaining
by protecting the secrecy of the employer’s bargaining
strategy, and protecting employees from being faced
with conflicting loyalties.

Also see, e.g. Town of Willinqton, Decision No. 2238 (1983);
Norwich Board of Education, Decision No. 2250 (1983),  aff’d in
Council 4, AFSCME, AFL-CIO v. Connecticut State Board of Labor
Relations. et al. Docket No. 290047 Sunerior  Court. Judicial
District of Hartford/New Britain at Haitford  (March 10, 1986);
and Brooklyn Board of Education, Decision No. 1738 (1979). In
our decisions, we have set forth certain criteria for exclusion
on the grounds of confidentiality:

The confidentiality must pertain to collective bargain-
ing. The fact that an employee must observe confidence
for some other purpose (e.g. professional confidence
with respect to a patient’s or a client’s communica-
tions) does not justify his exclusion. See, e.g.,
Stratford Bd. of Ed., Case No. ME-1571, Dec. No. 760
(1967) and cases cited.

The purpose of the exclusion is two-fold: to protect
the employee from being put in a position of conflict-
ing interests, and to safeguard the employer’s
confidential communications from the temptation of
disclosure generated by that conflict of interest. -
See, e.g., Southinqton Water Dept.,  Case No. MEE-2296,
Dec. No. 1084 (1972),  and cases cited.

While an employer has a right to the protection last
mentioned it may not “by fragmenting and scattering
confidential work among a large number of secretaries
proliferate the confidentiality exclusion.” City of
Bristol, Case No. MEE-2009, Dec. No. 1003  (1971).

Newtown Board of Education, Decision No. 1662 (1978).

Also see, e.g., East Haddam  Board of Education, Decision No. 1519-A
(1977) and City of Norwalk, Decision No. 1828 (1979).

Bristol-Burlinqton at pp. 3-4

With regard to the question of an employer’s fragmenting or scattering con-
fidential work among a large number of secretaries resulting in a prolifera-
tion of the confidentiality exclusion, we have recognized that the employer
must have “some latitude” in assigning confidential functions and where the
employer “does so reasonably and in good  faith and where the functions are
not distributed among an unreasonably large group of employees, then we will
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accept the employer’s assignment of functions for this purpose.” Town of
Stratford, Decision No. 1727 (1979). However, we apply this rule in light
of competing policies of the Act:

. ..[exclusion]  from the unit on the grounds of confidentiality
would exclude [employees] from the collective bargaining process
that the Act seeks to promote. Frcm  the point of view of the
policies embodied in the Act, this is a deprivation and a dis-
advantage. We have recognized that were such an exclusion is
necessary this disadvantage must be incurred but we do not
believe an employee should be deprived of the benefits of the Act
lightly or on a showing of mere inconvenience to the Employer.

East Haddam  Board of Education, Decision No. 1519-A (1977)

For these reasons, we have held that “the  employer has the burden of proving
the facts which will justify the [confidentiality] exclusion in each case.”
City of Norwalk, Decision No. 1828 (1979).

The record shows that the Financial Secretary works a forty (40) hour
work week. Therefore, the record further establishes that on the average
she spends four (4)to six (6) hours per week performing typing duties. The
sort of confidential work concerning collective bargaining which she and the
Assistant Financial Secretary perform were described in the Board of
Education’s brief as follows:

The Superintendent of Schools, Louise Berry, is the primary
liaison with the Board of Education concerning matters of collec-
tive bargaining. T. at 22-26. She supplies information to the
Board on which collective bargaining decisions are based; she is
involved in the Board’s deliberations concerning negotiations;
she develops contract proposals and counterproposals; and she
makes recommendations to the Board concerning the financial
aspects of bargaining. g. She therefore sends and receives
correspondence concerning collective bargaining, and confidential
memos regarding negotiations. Id. The Superintendent also
responds to grievances and info=1 complaints filed under the
various collective bargaining agreements between the Board and
its employees. Occasionally she prepares these responses in
draft form, and later revises them. T. at 22-23, 49-50.

The Board has two bargaining units, and does most of its own
negotiations. T. at 11, 22-23. Consequently, the Financial
Secretary has substantial responsibility for gathering informa-
tion for negotiations, and costing out proposals and counter-
proposals. T. at 11, 22-23, 46-50, 52-53; Exhibits 13-18. The
Assistant Financial Secretary types this information. Id.
Consequently, both persons have access to the Board’s ezimated
salary increases and proposals and counterproposals before a
settlement is reached with the Union. T. at 23, 62; Exhibit 13.
Both positions are also involved with grievances and complaints.
The Financial Secretary will often research the allegations
contained in the complaint, and the Assistant Financial Secretary
will type responses. T. at 23, 47-50;  Exhibits 17, 18.
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In sum, both the Financial Secretary and Assistant Finan-
cial Secretary indisputably have access to information which
is confidential with respect to collective bargaining. Both
are intimately involved in both the negotiation and grievance
process at both the information-gathering and clerical levels.

(Board’s brief, pp. 10-11)

The above description of functions gives the appearance of a wide ranqe of
duties which are confidential with respect to collective bargaining. More-
over, the Board of Education has presented a thorough and well argued brief
which demonstrates that it believes exclusion of the Assistant Financial
Secretary position is very important. However, despite the considerable
surface appeal of the Board’s arguments, they do not persuade us that the
Assistant Financial Secretary should be removed from the bargaining unit.
The most significant fact in this regard is that there really is very little
volume of confidential work. The bargaining unit is small and few griev-
ances are generated. The superintendent admitted that in the past six (6)
years there have been no more than five (5) grievances involving this bar-
gaining unit. That  is fewer than one per year. With respect to negotia-
tions for successor collective bargaining agreements with this bargaining
unit, that is an event which occurs once per year at the most and more
likely occurs only once every two or three years. Even though this may
generate an unusual peak typing burden when initial proposals are prepared,
costed and typed, this work cannot reasonably be said to require the
services of the Assistant Financial Secretary and consequent exclusion of
her position from the unit. It was not established that the four to six
hours per week of typing performed by the Financial Secretary is entirely
comprised of confidential work concerning collective bargaining. Indeed,
we find it difficult to believe that even most of that typing is comprised
of such work. It would no doubt create some inconvenience for the non-
confidential typing duties of the Financial Secretary to be shifted to
another secretary during the infrequent peak periods of confidential typing
duties in order to free the Financial Secretary to perform the confidential
typing duties. However, some inconvenience to the employer is an
insufficient basis for removal of a position from a bargaining unit.

Similarly, the indequate office accomnodations  provided by the Board of
Education to the Superintendent, Financial Secretary and Assistant Financial
Secretary do not justify exclusion of the Assistant Financial Secretary.
Papers can be locked in drawers when not being worked on, word processors
can be turned off, doors can be closed, and confidential matters can be
discussed in soft tones. These merely are matters of .inconvenience.

On the record presented, we find that the Assistant Financial Secretary
should not be excluded from the bargaining unit on the basis of
confidentiality.

Dismissal of Petition

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, the
petition filed by the Brooklyn Board of Education is hereby dismissed.
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