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DECISION AND DECLARATORY RULING

On September 16, 1987, the West Hartford Firefighters Association, Local
1241, IAFF (the Union) filed with the Connecticut State Board of Labor Relations
(Labor Board) a petition for declaratory ruling alleging and requesting the
following:

Pursuant to Section 7-471-37 of the regulations relating to the
Municipal Employee Relations Act, Local 1241 of the IAFF hereby
alleges that there is a substantial and immediate threat to rights
protected by the Act in that the Town of West Hartford has violated
Section 7-470(a)(4).

The Town on or before late winter of 1987 unilaterally changed and
disminished the insurance benefit for retirees who are in privity to
the collective bargaining agreement by changing insurance carriers
from Blue Cross to Travelers. The change greatly reduces benefits for
retirees inasmuch as the new carrier does not have a substantial
number of participating physicians, which fact requires retirees to
pay more out of their pocket for medical treatment while awaiting
retroactive reimbursement. Among other changes that reduce benefits
to retirees is the new carrier's plan to impose a second opinion
requirement upon retirees seeking treatment.



.

The actions of the lbwn in changing carriers and thereby unilaterally
diminishing insurance benefits to retirees without first negotiating
with the exclusive bargaining agent violates Section 7-470(a)(4) of
the Act. Petitioner hereby requests the Connecticut State Board of
Labor Relations to determine if Section 7-470(a)(4) applies to the
actions that have impacted retirees here.

After the requisite preliminary administrative steps had been taken, the
Union and the Town of West Hartford (the Town) met with Labor Board Assistant
Agent Kenneth Hampton for a pre-trial hearing. As a result of that hearing, the
parties agreed to a full stipulation of facts and exhibits relevent to the case
and agreed to waive an evidentiary hearing before the Labor Board. Both parties
subsequently filed written briefs with the Labor Board by March 22, 1988.

On the basis of the record presented, we make the following findings of
fact, conclusions of law and declaratory ruling.

Findinqs of Fact

1 . The l@wn  is a municipal employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and
has been the exclusive bargaining representative for uniformed and investigatory
employees in the Town’s Fire Department at all times relevant to this case.

3. The parties have had a series of collective bargaining agreements in
effect between them covering the above described bargaining unit.

4 . Prior to the 1974-1976 contract, the collective bargaining agreements
between the parties contained no provision for health insurance benefits for
persons who retired from their employment with the Town.

5. Beginning with the 1974-76 and 1976-78 contracts, retirees became
eligible for health insurance coverage paid for by the Town. These contracts
provided that retirees shall receive health insurance “as would be provided by
the Town if such [retiree] was an active (working) employee.”
(Ex D, Ex Dl)

6. The 1974-76 and 1976-78 contracts also contained a provision which
stated:

The Town may at anytime and from time to time change
the carriers for any of the forgoing insurance, providing
that the benefits shall be the equivalent or better than
those provided in the above-referenced coverages.

The 1978-80, 1980-82, 1982-85 and 1985-88 contracts changed the
refer&e  to retiree health insurance benefits contained at finding five (5)
supra, to provide that retirees shall receive the health insurance benefits “he
enjoyed immediately prior to his retirement.” (Exs. D2, D3, B and A).

8. These contracts continued to include the “change of carrier” language
which had originally appeared in the 1974-76 and 1976-78 contracts quoted in
finding six (6),  supra.
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9. On January 1, 1987, the Town changed the health insurance carrier/
administrator for active employees , existing retirees and future retirees.

10. The Union has claimed that changing the health insurance carrier/
administrator for existing retirees is “violative of retiree benefits” accorded
to retirees who retired under the language of the 1978-80, 1980-82, 1982-85, and
1985-88 contracts which provided that retirees shall receive the health
insurance benefits “he enjoyed immediately prior to his retirement.” See
finding seven (71,  supra.

Conclusions of Law

1. Health insurance benefits for persons who have already retired does not
constitute a mandatory subject of bargaining because such persons are not
employees within the meaning of the Act and are not members of the bargaining
unit.

2. A municipal employer has no duty under the Act to negotiate with the
Union of current employees on the subject of health insurance for persons who
have already retired.

3. Whether an employer’s change in the carrier/administrator for health
insurance benefits of persons who have already retired constitutes a breach of a
collective bargaining agreement is a question outside the jurisdiction of the
Labor Board.

Discussion

It is apparent from the Union’s brief that three questions are being asked
in this case. The first is whether the January 1, 1987 change in the carrier/
administrator for health insurance of existing retirees constitutes a violation
of collective bargaining agreements. The second is whether that change
constitutes a repudiation of collective bargaining agreements and therefore a
violation of the Act. The third is whether that change constitutes an illegal
unilateral change in conditions of employment and therefore a violation of the
Act. The Union argues that the answer to each of these questions is yes.

A. Breach  of Contract

The first question presents a claim over which we have no jurisdiction.
While we do have jurisdiction to interpret a collective bargaining agreement
when it is necessary to do so in analyzing a prohibited practice claim that
involves something more than a mere breach of contract, it is clear that we have
no jurisdiction when the claim in question is solely that a breach of the
contract has occurred. See e.g. Southinqton Board of Education, Dec. No. 1717
(1979); Town of Plainville Dec. No. 1790 (1979); State of Connecticut (Office of
the Comptroller) Dec. No. 1871 (1980). As these cases make clear, such claims
are for the grievance/arbitration procedure , or in the absence of such a
procedure, for the courts to determine. We emphasize that this is not a
discretionary matter for us, it is a problem of jurisdiction. We simply have no
power or authority to decide a dispute which involves nothing more than the
claimed breach of a collective bargaining ageement.
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B Repudiation of Contract and Unilateral Change

The second and third questions present types of claims over which we have
jursidiction. However, apart from this, there is another problem with these
claims in the present case - this dispute involves non-employees (i.e. persons
who have already retired).

The reason why repudiation of a collective bargaining agreement or a
unilateral change in a condition of employment constitutes a violation of the
Act is that each represents a refusal to bargain in good faith. See e. g. State
of Connecticut (Office of the Comptroller, supra and cases cited therein.
However, the Act’s duty to bargain in good faith applies only to persons who are
employees within the meaning of the Act and who are within the bargaining unit;
there is no doubt that retirees are neither. Allied Chemical workers No. 1 v
Pittsburq Plate Glass Co. 404 US 157, 78 L??RM  2974 (1971) ; City of Norwich
(Fire) Dec. No. 1239 (1974); City of Bridqeport (Fire and Police) Dec. No. 1510
(1977); cf. Connecticut State Council, of AFSA, Dec. No. 2225 (1983) Aff’d  in
Connecticut Education Association v State Board of Labor Relations 5 Conn App.
253 (1985). Additionally, once an employee leaves the bargaining unit, the duty
to bargain imposed by the Act no longer has any application. Pittsburq Plate
Glass; City of Norwich; City of Bridqeport; supra; City of Bristol Dec. No. 1650
(1978); City of New London Dec. No. 2479 (1986); cf. Connecticut State Council
of AFSA, supra.* Accordingly, an employer cannot% found to have corrmitted  a
refusal to bargain with respect to persons who are not employees within the
meaning of the Act or are not within the bargaining unit.

These precise issues were decided by the United States Supreme Court in
Pittsburq Plate Glass, supra in the context of an employer’s refusal to bargain
over a unilateral change in the health insurance benefits of retirees. BEEed
upon the reasons set forth above, the Supreme Court affirmed the Circuit Court
of Appeals’ refusal to enforce an NLJIB  decision that the employer’s change
constituted a refusal to bargain in violation of the Act. As the Supreme Court
stated in Pittsburqh Plate Glass:

The remedy for a unilateral mid-term modification to
a permissive term [ie. health insurance benefits for
former employees who have already retired] lies in an
action for breach of contract . . . . not in an unfair-
labor-practice proceeding.

As a unilateral mid-term modification of a permissive
term such as retirees’ benefits does not therefore,
violate [the statutory duty to bargain], the judgment
of the Court of Appeals is affirmed.

78 LRRM  at 2986

*As was stated in the Pittsburq Plate Glass, City of Norwich and City of
Bridqeport cases cited above, the subject of what health insurance benefits
current employees will receive upon their future retirement does constitute a
mandatory subject of bargaining at the time when the employees are still
active . However, the present case does not address that situation.
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Declaratory Rulinq

Pursuant to the powers vested in the Connecticut State Board  of Labor
Relations by the Municipal Employee, Relations Act, it is hereby declared that

I. Whether or not the Town’s January 1, 1987 change in the carrier/
administrator for health insurance benefits of persons who previously had
retired at the time of the change constitutes a breach of a collective
bargaining agreement is not a question within the jursidiction of the Labor
Board.

II. The Town’s January 1, 1987 change in the carrier/administrator for
health insurance benefits of persons who previously had retired at the time of
the change does not constitute a violation of the duty to bargain in good faith
under the Act.

CONNECTICUT STATE BOARD OF LABOR  RELATIONS

by Victor M. Ferrante, Chairman
Victor M. Ferrante, Chairman

Patricia V. Low
Patricia V. Low

Craiq Shea
Craig Shea
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To:

Harry Feldman, Town  Manager
Town of West Hartford
Town Hall, 50 South Main Street
West Hartford, CT 06107
CERTIFIED MAIL (RRR)

Stephen Novak, Director of Personnel
Town  of West Hartford
Town Hall, 50 South Main Street
West Hartford, CT 06107

Marjorie Wilder, Esq.
Town of West Hartford
Town  Hall, 50 South Main Street
West Hartford, CT 06107

Raymond Shea, -President IAFF
215 Washington Street
Hartford, CT 06106
CERTIFIED MAIL @RR)


