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Cn June 2, 1986, the Darien Custodians Association* (the Union) filed
with the Connecticut State Board of Labor Relations (Labor Board) a
complaint alleging that the Darien Board of Education (Board of Education)
had engaged and was engaging in practices prohibited by Section 7-470(a)(6)
of the Municipal Employee Relations Act, (the Act)**

After the requisite preliminary administrative steps had been taken,
the parties appeared before the Labor Board for a hearing on July 22, 1987.
Both parties were represented and a full opportunity was provided to adduce
evidence, examine and cross-examine witnesses, and make argument. Written
post-hearing briefs were filed on September 22, 1987.

m the basis of the record presented, we make the following findings of
fact, conclusions of law, and order.

* The Darien Custodians Association subsequently affiliated with Council
#4, AFSCME, AFL-CIO.

** The complaint subsequently was amended on August 8, 1986.



I

Findinqs of Fact

1. The Board of Education is a municipal employer within the meaning
of the Act.

2. The Union is an employee organization within the meaning of the Act
and has been the exclusive bargaining representative for custodial employees
at the Board of Education at the times relevant to this case.

3 . For approximately the past twenty years, the Association and the
Board of Education have had in effect between them a series of collective
bargaining agreements covering the custodial bargaining unit.

4. The July 1, 1980 through June 30, 1983 collective bargaining
agreement between the parties contained salary schedules for positions in
the bargaining unit including a step 1 starting salary and five additional
salary steps. Each step had a higher salary than the previous step.
Article VIII  of that collective bargaining agreement defined how newly hired
employees were to be paid and how incumbent employees progressed on the
steps:

mployees  shall be paid in accordance with schedules con-
tained in Appendix A attached hereto. Probationary employees
will be placed on step 1. Step movements on the salary
schedules will take place each July 1. Such movement will be
based upon six (6) months or more of satisfactory service
during the prior year. All employees hired on June 30, 1980
will be placed on Step 1 of the salary schedules.

Step movement on the salary schedules will take place on
July 1 of each year. Such movement will be based upon six (6)
months or more of satisfactory service during the prior year.

(Exhibit 2)

5. The Board of Education had no regular practice of informing the
Union when new employees were hired or what their starting salary rate was.

6. Jack Cabocci has been Union President for ten to fifteen years.
Cabocci always assumed that when the Board of Education hired a new
custodian, he was hired on step 1 as set forth in the collective bargaining
agreement.

7. Other than the instances here in question, Cabocci was unaware of
any instances where custodians have been hired at a salary higher than the
lowest rate posted for the position in the collective bargaining agreement
then in effect.

8. Cabocci also has been a member of the Union’s negotiating team for
the collective bargaining agreements negotiated with the Board of Education
for the past twenty years.

9. Frederick Nigri has been the Director of Financial Affairs for the
Board of Education since approximately 1980.
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10. Nigri has been involved in all collective bargaining negotiations
between the Board of Education and the Union since 1980.

11. Nigri testified that there had been instances under the 1980-83
collective bargaining agreement when new “people or custodians were hired
that were not necessarily hired at step 1” of the collective bargaining
agreement then in effect. Nigri provided no specific examples in his
testimony. (Tr. 44).

12. Nigri did not differentiate in his testimony as to whether such
new hires were paid at a lower versus a higher rate than step 1 of the
collective bargaining agreement in effect when such employees were hired.

13. Beginning with the July 1, 1983 - June 30, 1985 collective
bargaining agreement, the Board of Education and the Union agreed to change
the structure of the salary schedules in an effort to reduce the number of
steps. The parties also substituted new language to define the salary
placement of new hires and new language to define how incumbent employees
would move on the salary schedule. The salary schedule for school year
1983-84 and the new language referred to above is at Appendix A of the 1983-
85 collective bargaining agreement and stated as follows:

1983-84
Annual Rates of Pay

Employees with
annual rates of pay

on 6/30/83  of:

HEAD CUST
D.H.S. 19,700
Middlesex 18,200
Elementary 16,100

17,700

CUST  I 13,300
14,700
16,000

.
CUST  II 12,500

13,600

G R O U N D S 15,200
15,900
17,400

will receive
new rates on
7/l/83  of:

21,075
19,475
17,500
18,925

14,600
15,975
17,125

13,600
14,550

16,625
17,200
18,625

Appendix A

and on l/1/84
will receive new

rates of:

18,000

15,100
16,475

14,100

17,125
17,700

A new or promoted employee assigned to any position may be paid at
an annual rate of up to $1,000 under the lowest posted rate for the
position. At the completion of a six (6) month period, the Plant
Manager may recommend pay rates in accordance with the appropriate
salary schedule.

(Exhibit 3)
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14. Appendix B of the 1983-85 collective bargaining agreement covered
school year-1984-85 and stated in relevant part:

1984-85
Annual Rates of Pay

Employees with will receive
annual rates of pay new rates on
on 6/30/84  of: 7/l/84  of:

HEAD CUST
D.H.S. 21,075 22,475
Middlesex 19,475 20,775
Elementary 18,000 19,300

18,925 20,175

CUSTI 15,100 16,450
16,475 17,775
17,125 18,225

CUST II 14,100 15,250
14,550 15,550

GROUNDS 17,125 18,475
17,700 19,000
18,625 19,825

Appendix B

and on l/1/85
will receive new

rates of:

19,550

17,000
18,225

15,500

19,000

A new or promoted employee assigned to any position may be paid at
an annual rate of up to $1,000 under the lowest posted rate for the
position. At the completion of a six (6) month period, the Plant
Manager may recommend pay rates in accordance with the appropriate
salary schedule.

(Exhibit 3)

15. On August 12, 1985, Appendix B of the 1983-85 collective bargain-
ing agreement (Ex. 3) was still in effect between the parties because they
had not yet concluded negotiations for a successor collective bargaining
agreement.

16. On August 12, 1985, the Board of Education hired two new
custodians, Nichols and Yanicky, in the position of Custodian I at a salary
of $17,500 each.

17. At the time, the Union did not know the starting salary of Nichols
and Yanicky.

18. On or about February 12, 1986, Nichols and Yanicky's salaries were
raised to $18,795 each.

19. The Union did not know this at the time.

20. On March 6, 1986, the Union and the Board of Education reached
agreement on a successor to the 1983-85 collective bargaining agreement.
The successor agreement's duration was from July 1, 1985 to July 1, 1987
(Ex. 4).
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21. Appendix A of the 1985-87 collective bargaining agreement stated
in relevant part:

1985-86
Annual Rates of Pay

Appendix A

Employees with will receive and on 4/l/86
annual rates of pay new rates on will receive new

on 6/30/85  of: 7/l/85  of: rates of:

HEAD CUST
D.H.S. 22,475 24,125
Middlesex 20,775 22,300
Elementary 19,550 21,000 21,250

20,175 21,675

CUST  I 17,000 18,250 18,500
18,225 19,575

CUST  II 15,500 16,650

A new or promoted employee assigned to any position may be paid
an annual rate of up to $1,000 under the lowest posted rate for the
position. At the completion of a six (6) month period, the Plant
Manager may recommend pay rates in accordance with the appropriate
salary schedule.

(Exhibit 4)

On April 1, 1986, Nichols and Yanicky’s salaries were raised to
$19,5::  *each.

23. The Union did not know this at the time.

24. Sometime between April and the surnner  of 1986, six (6) custodians,
each of whom had four or five years more seniority than Nichols and Yanicky,
learned that Nichols and Yanicky were being paid at a higher salary than
they were receiving and signed a letter of protest which they gave to
Cabocci .

25. Cabocci brought the letter successively to Plant Manager Tirrell,
Director of Financial Affairs Nigri , and Board  of Education Chairperson
Sguyres. ultimately, the administration and the Board of Education took the
view that Nichols and Yanicky were being paid properly.

26. On June 2, 1986, the Union filed the initial complaint in the
present case.

27. By the time of the hearing, on July 22, 1987, Yanicky was no
longer employed with the Board of Education and Nichols was being paid a
salary of $21,000.

28. Appendix B of the 1985-87 collective bargaining agreement states
in relevant part:
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1986-87
Annual Rates of Pay

Appendix‘B

Bmployees  with will receive and on 4/l/87
annual rates of pay new rates on will receive new
on 6/30/86  of: 7/l/86  of: rates of:

HEAD CUST
D.H.S. 24,125 25,875
Middlesex 22,300 23,925
Elementary 21,250 22,800

21,675 23,250
23,050

CUST  I 18,250 19,850
19,575 21,000

20,100

CUST II 16,650 17,875

A new or promoted employee assigned to any position may be paid
an annual rate of up to $1,000 under the lowest posted rate for the
position. At the completion of a six (6) month period, the Plant
Manager may recommend pay rates in accordance with the appropriate
salary schedule.

(Exhibit 4)

29. At the time of the hearing, the parties were engaged in collective
bargaining negotiations for a successor to the 1985-87 collective bargaining
agreement.

Conclusions of Law

1. The Darien Board of Education failed to bargain in good faith and
committed a prohibited practice in violation of Section 7-470(a)(4) of the
Act when it hired Nichols and Yanicky at a starting salary of $17,500.

2. The Darien Board of Education failed to bargain in good faith and
committed a prohibited practice in violation of Section 7-470(a)(4) of the
Act when it gave the pay raises here in question to Nichols and Yanicky.

Discussion

The Union claims that the Board of Education effected a unilateral
change in existing past practice concerning salary placement of new hires
when it determined Nichols' and Yanicky's initial salary placement.
Specifically, the Union argues that the Board of Education for the first
time hired at a specific salary other than the lowest specified for the
position in the contractual salary schedule. The Union points out that
Nichols and Yanicky were hired at $17,500, and such a salary figure appears
nowhere in Appendix B of the 1983-85 collective bargaining agreement, which
was in effect at that time. The Union also argues that the setting of
Nichols' and Yanicky's starting salaries constituted individual bargaining.

The Union further argues that the subsequent pay increases given to
Nichols and Yanicky were at figures that do not correspond to any past
practice or to the salary levels posted in the salary schedules in the
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applicable collective bargaining agreements. The Union argues that in
determining and giving those pay  increases, the Board of Education again
unilaterally departed from established past practice and engaged in
individual bargaining.

With respect to the Union’s claim that the initial salary paid to
Nichols and Yanicky  constituted a departure from the existing practice, it
is the Union’s burden to prove the existence of a past practice from which
the Board of Education has departed. State of Connecticut (Comptroller),
Decision No. 1871 (1980); New Canaan Board of Education, Decision No. 1858
(1980). According to the Union, the Board of Education previously had
always hired new employees at the lowest rate of pay specified for the
position in the collective bargaining agreement. The Union’s argument on
this score is founded on the fact that the 1980-83 and previous collective
bargaining agreements had always required hiring at Step 1 (i.e. the lowest
posted rate) in the salary schedule and that the Union knew of no instances
where the Board of Education had departed from that contractual requirement.
The Board of Education concedes that past collective bargaining agreements
had contained such a requirement, but argues that its actual practice did
not conform to that requirement. In this regard, the Board of Education
relies on the testimony of Frederick Nigri, Director of Financial Affairs
since approximately 1980, who testified that under the 1980-83 collective
bargaining agreement new “people or custodians were hired that were not
necessarily hired at step 1.” According to the Board of Education, this
testimony precludes the finding of a past practice that new hires uniformly
were hired at the lowest rate of pay specified for the position in the then
applicable collective bargaining agreement.

In determining whether the practice alleged by the Union actually
existed, the following is significant. The Board of Education has conceded
that the previous collective bargaining agreements required that new
custodians be hired at Step 1 of the applicable contractual salary schedule.
Therefore, for us to believe that the Board of Education had hired new
custodians at a rate which differed from that salary would require us also
to conclude that the Board of Education was in the practice of repudiating
the past collective bargaining agreements when it hired new custodians.
Certainly it would be repugnant to the policies of the Act to give the Board
of Education the benefit of a practice which existed only because the Board
had secretly repudiated the collective bargaining agreement -- an act which
constitutes a prohibited practice under the MEEA.  See, e.g. Hartford Board
of Education, Decision No. 2141 (1982). For this reason, we cannot find
that there was no past practice of hiring new custodians at Step 1 of the
1980-83 contract. We need not reject the Board of Education’s position
concerning past practice on that ground alone. There exists an additional
independent reason. Nigri’s testimony was equivocal regarding exactly what
practice had existed under the 1980-83 contract. He testified that “people
or custodians were hired that were not necessarily hired at Step 1.”
sgri’s answer was couched in the disjunctive. According to his answer, it
could have been custodians (i.e. employees in this bargaining unit) or other
unspecified persons (e.g. employees outside this bargaining unit) who were
hired at rates other than Step 1 of the 1980-83 collective bargaining
agreement. There was no need for such subtle (and apparently intentional)
ambiguity on Nigri’s part, because the Board of Education undoubtedly
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.

maintains the salary history of all bargaining unit employees.* Nigri
easily could have researched the history on this question and provided
specific instances when bargaining unit employees had been hired at salaries
other than Step 1 of the 1980-83 contract. If there were any such
instances, Nigri could also have produced the actual records. We do not
believe that Nigri was untruthful in his testimony, but he plainly evaded
the relevant issue, which is whether custodial barqaininq unit employees had
in fact been hired at salaries other than step 1 during the 1980-83 collec-
tive bargaining agreement. Nigri’s testimony is insufficient to rebut the
Union’s evidence that new hires were placed at step 1 under the 1980-83
contract. This is a small bargaining unit. If there had been past
instances of hiring new employees at a rate other than step 1, it is more
likely than not that this eventually would have come to the attention of the
Union, as it did in the present case. The longtime Union president had no
knowledge of such instances. We find that the Union has met its burden of
proving that until the hiring of Nichols and Yanicky, there existed a past
practice by which new custodial employees were hired at a rate provided for
in the applicable collective bargaining agreement.

The next question is whether the Board of Education departed from
existing practice when it hired Nichols and Yanicky at a starting salary of
$17,500 on August 12, 1985. The salary schedule then in effect was Appendix
B of the 1984-85 collective bargaining agreement. The lowest salary rate
then in effect for Custodian I was $17,000. Clearly, $17,500 was not the
lowest posted rate for a Custodian I newly hired on August 12, 1985. This
was a change from the existing practice.

The Board of Education argues in its defense that the paragraph at the
bottom of Appendix B of the 1983-85 collective bargaining agreement gave the
Board a right to hire Nichols and Yanicky at $17,500 each. That paragraph
states:

A new or promoted employee assigned to any position may be paid
at an annual rate of up to $1,000 under the lowest posted rate for
the position. At the completion of a six (6) month period, the
Plant Manager may recommend pay rates in accordance with the
appropriate salary schedule.

(Exhibit 3)

We have held that it is a legitimate defense for an employer to argue that
the provisions of the existing collective bargaining agreement permit depar-
ture from an existing past practice. Town of Newinqton Board of Education,
Decision No. 1116 (1973). However, the language in the above-quoted
paragraph from the 1983-85 contract did not allow the Board of Education to
hire Nichols and Yanicky at a salary of $17,500. The clear and express
language of the paragraph permits hiring “at  an annual rate of up to $1,000
under the lowest posted rate for the position.” The lowest posted rate for
Custodian I on August 12, 1985 was $17,000. Under the paragraph, the Board
of Education could have hired Nichols and Yanicky at a rate between $16,000
an+ $17,000. But that is not what the Board of Education did. Accordingly,

* It is our experience that public employees maintain such records.
Additionally, State law requires maintenance of such records for public
employees.
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the 1983-85 contract did not permit the Board of Education’s particular
unilateral change from past practice.

The Board of Education raises another defense -- that the Union
resorted to the grievance procedure over this dispute and then abandoned the
grievance without resort to arbitration. However, the facts do not support
the Board’s argument. No formal grievance was ever filed. The Union was
shown only to have informally brought the matter to the attention of various
administrators and Board members. Instead of resorting formally to the
grievance procedure, the Union elected instead to bring its complaint to the
present forum. Since we are vested with authority to decide questions of
failure to bargain in good faith, including complaints of unilateral change
in existing practices concerning mandatory subjects of bargaining, there is
no doubt about our jurisdiction in this matter. State of Connecticut
(Comptroller), supra; Town of Newinqton Board of Education, supra.*

With respect to the Union’s argument that the Board of Education vio-
lated its statutory duty to bargain under the MERA  in this case by engaging
in individual bargaining when it initially hired Nichols and Yanicky, the
following argument is made on page five (5) of the Union’s brief:

If the Employer’s argument is accepted, it will encourage
individual bargaining and the bypassing of the Union. A hiree
will be able to negotiate to whatever salary level the plant
manager will agree and the Union will be powerless to enforce
its right to negotiate salaries. Winchester Board of Education,
Dec. 1785 (1979).

We agree that the Board of Education’s establishment of the starting sal-
aries for Nichols and Yanicky on an individual basis with these employees,
by-passing the Union in the process, plainly constituted a failure to
bargain in good faith with the Union on the theory of individual bargaining

Also see Town of
Decision No. 2102

:ut (DBB), Decision No. 2368 (1985); University  of
:d  (Bobko) , Decision

46 (1979); Bd. of Education of the City of Hartford, Decision No. 1576
(1977); New Haven Board of Education, Decision No. 1359 (1976). Under this
line of cases, it is possible for a union to agree by contract to permit
individual bargaining. However, as was discussed above with respect to the
Union’s unilateral change theory, any latitude afforded by the 1983-85 con-
tract to the Board  of Education concerning starting salaries did not extend
to individual negotiation of an initial salary for Nichols and Yanicky which
was higher than the lowest posted rate.

* The Board of Education has not raised and the facts of this case would
not support application of our rule in City of New London, Decision No. 2411
(1985) and City of New London, Decision No. 2443 (1985).

** We note that the Contract would have allowed the Board to individually
negotiate with Nichols and Yanicky a starting salary of between $16,000 and
$17,000 in August, 1985.
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We turn next to the Union’s claim that the salary increases given to
Nichols and Yanicky after their hire also constituted a unilateral change
from past practice and individual bargaining. In this regard, it is clear
that the practice under the 1980-83 contract of moving employees up one step
on the salary schedule each year until they reached maximum (i.e. the top
step) was intentionally changed by the parties starting with the 1983-85
contract. Instead of that system, the parties adopted the new system
defined by the new salary schedules (see findings 14, 15 and 28, supra)  and
by the new language: “At  the completion of a six (6) month period, the Plant
Manager may recornnend  pay rates in accordance with the appropriate salary
schedule. I1 The Board of Education in effect has argued that this language
gives it unfettered discretion to determine increases in pay rates for indi-
vidual employees. We disagree. It is quite clear that the quoted language
requires that increases be “in accordance with the appropriate salary
schedule. I1 Some of the pay raises given to Nichols and Yanicky were to
salary levels which do not appear anywhere on the salary schedules. Addi-
tionally, it is not clear that the Board of Education followed the allowable
progression under the salary schedules when it did move Nichols and Yanicky
to salary levels which do appear on the salary schedules. It is clear that
the Board of Education departed from existing practice and engaged in indi-
vidual bargaining concerning the pay raises given to Nichols and Yanicky.
However, the extent to which the Board exceeded its allowable discretion to
do so is unclear. The Union has provided little argument to assist us in
determining what salaries could or should have been paid to Nichols and
Yanicky since their hire. Therefore, we cannot at this time reliably or
with specificity determine the deqree to which the Board of Education has
exceeded the discretion accorded to that Board by the 1983-85 and 1985-87
contracts to depart from the practice which existed under the 1980-83
contract when it gave pay increases to Nichols and Yanicky. It obviously
also is not possible for us to formulate a full and final remedy at this
time. We could order that these remaining questions immediately be reargued
before us; however, it is our hope that they may be resolvable by negotia-
tion between the parties. With that in mind, we shall order a partial
remedy at this time and remand the case to the Agent to assist the parties
in negotiating a full remedy. In the event the parties are unable to reach
agreement within sixty (60) days of this decision, the Agent shall schedule
a hearing before us on the question of the degree to which the Board of
Education exceeded its allowable discretion to give pay increases for
Nichols and Yanicky and on the question of what further remedy we should
order beyond what is set forth below.

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor  Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the Darien Board of Education shall

I. Cease and desist from hiring new custodians at rates other than
those provided for by the collective bargaining agreement.
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II. Take the followinq affirmative action which the Labor Board finds
will effectuate the purposes of the Act:

(a) Bargain in good faith concerning

(1) what salary increases should have been paid
to Nichols and Yanicky  under the applicable
collective bargaining agreements since their
hire, and

(2) an appropriate remedy to effectuate the
policies of the Act for the violations which
have been committed by the Board of
Education;

(b) If, after sixty (60) days from the date of this decision,
the parties do not reach agreement, the Labor Board Agent will
schedule a hearing before the Labor Board to decide the questions
in paragraph (a), supra;

(c)  Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a conspicuous
place where the employees involved customarily assemble, a copy of
this Decision and Order in its entirety; and

(d)  Report to the Connecticut State Board of Labor Relations
at its offices in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order of the steps taken by the Darien Board
of Education to comply therewith.

CONNECTICUI’  STATE BOARD OF LABOR RELATIONS

BY s/  Patricia V. Low
Patricia V. Low

s/ Ann M. McCormack
Ann M. McCormack
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