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DECISION and ORDER

On September 23, 1985, New Haven Police Local #530  and Council #15,
AFSCME,  AFL-CIO (the Union) filed with the Connecticut State Board of Labor
Relations (Labor Board) a ccxnplaint alleging that the City of New Haven (the
City) had engaged and was engaging in prohibited practices within the
meaning of Section 7-470 of the Municipal Employee Relations Act (the Act)
in that:

1. New Haven Police Local #530  and Council #15;.AFSCME,  AFL-CIO,
have a collective,bargaining agregnent  in effect from July 1,
1984 to June 30, 1987; :

2. The Police Department submitted a draft of.a standard gun
General Order to the pnion  which the Department stated would
be attached to everyone's pay check this week and would be
put into practice imnediately..

3. The Union dmanded to negotiate the effects of such order and
the Department met with members of the Union and dictated
that order would be implenented  and refusal to bargain in
good faith.

4. The Actions of the City is a prohibited Practice, Section
7-470[a]  [4],  refusing to bargain collectively in good faith
with the Employee sole and exclusive bargaining agent.



.
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After the requisite preliminary steps had been taken, the parties
appeared before the Labor Board for hearings on December 5, 1986 and
February 3, 1987. Both parties were represented and a full opportunity was
provided  to adduce evidence, examine and cross-examine witnesses, and make
argument. Both  parties filed written post hearing briefs by March 16, 1987.

On the record before us, we make the following findings of fact,
ConClUSiOns  of law and order.

Findings of Fact

1. The City of New Haven Police Department  is a municipal employer
within the meaning of the wt.

2. New Haven Felice Local #530  and Council #15; AF-, AFL-CIO  is a
municipal employee organization within the meaning of the Act and at all
times relevant to this case has been the exclusive bargaining representative
for investigatory ati uniformed employees of the police department.

3. Section 54-if(a) of the Connecticut General Statutes states:

. ..Peace  officers,... . . . . in their respective precincts, shall
arrest, without previous cmplaint and warrant, any person for
any offense in their jurisdiction, when the person is taken or
apprehended in the act or on the speedy information of others... .

4. Section 54-if(b) of the Connecticut General Statutes states:

Members of . ..any local police department...shall  arrest, without
previous complaint and warrant, any person who the officer has
reasonable grounds to believe has ccatmitted'or  is caTpnitting a
felony.

5. Section 54-if(c)  of the Connecticut General Statutes states:

Menbers  of any local police department... . ..when in imnediate
pursuit of one who may be arrested under the provisions of this
section, are authorized to pursue the offender outside of their
respective precincts into any part of the state in order to effect '
the arrest. Such person may then be returned in the custody of
such officer to the precinct in which the offense was casnitted.

6. Since at least January‘30, 1976, the police Department's Manual has
contained wxk rule 14(2) which states‘:

All members of the force are required to devote at least eight
hours each working day to active police duty. When not gnployed
in active police duty, they shall hold.thanselves  in readiness at
all times to act promptly when required.

(Ex.  4, p. 22)

7. The police Department's Manual  also has a Rule  15(l) which states:
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All employees of the Department... . ..pranptly  obey, without
reservation, the rules, directives, regulations and orders of
the Department and all lawful orders of a superior, officer.

(EL 4, p. 24)

8. New Haven police officers are required to carry their police badge
and identification card when off duty.

9. A primary reason for this reguirenent  is so the officer can show
his authority when making an arrest while off duty.

10. It occasionally happens that New Haven police officers make
arrests while off-duty.

11. There have been occasions when an off-duty New Haven police
officer has come  into contact with a person he previously has arrested..

12. On January 15, 1974, then Chief of Police Biagio Dilieto  issued
the general order 74-22 concerning police officers carrying firearms while
on and off duty:

GENERAL ORDER 74-22

I. PURPOSE

The purpose of this General Order is to establish a Department
procedure for the registration of police weapons.

II. CONTENT

A. Police officers while on duty shall only carry their
service revolver issued by the Department. Patrol
officers on special assigrrnent and officers who are
off duty may carry a different weapon, but only after
such weapon has been approved by the Office of the
Chief. Officers must file a request for approval of
the use of a weapon other than the service revolver
stating the type, caliber, and serial niinber.

B. In no event Gall any officer of the Department carry
a weapon, on or off duty, that has not been registered
with and approved by the Office of the‘Chief.  All
officers-have the.,responsibility  to notify the Office
of the Chief whenever there is a change of weapon.
Appropriate disciplinary action shall be taken in the
event of a violation of this General Order.

III. REEYRENCES

General Order 72-l

EPEB3WE DATE: January 15, 1974

DISTRIBUTION: All
(Exhibit 5)
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13. While General Order 72-l was in effect, forty-eight (48) officers
requested and received approval from the Office of the Chief to carry and
use a firearm other than their service.revolver while off duty (Ex. 14).

14. The types of firearms purchased by officers were smaller in size
and lighter in weight than their service revolver, which is relatively
large, bulky and difficult or impossible to conceal when a person is wearing
light attire.

15. mile General Order 72-l was in effect, no request fran an officer
to carry and use while off duty a firearm which was smaller in size and
lighter in weight than his service revolver was denied.

16. The Departient,  through Police Chief William F. Farrell,
unilaterally issued General Order 85-2 on Novenber 4, 1985. It stated:

GENERAL ORDER 85-2

RE: Firearms Standards and Qualifications

I. PURPOSE

The purpose of this Order is to state Department policy with
regard to firearms qualification standards and Department standards
for off-duty weapons.

II. FIREARMS QUALIFICATIONS

A. General

All sworn personnel must denonstrate proficiency with
their Department-issued weapon by qualifying initially and
once each successive calendar year, by firing a score of 80
percent or higher in a prescribed course. The preceding is a
fundamental requirement to serve and/or continue as a sworn
menber of this Department.

B. Failure to Qualify

1. Any swOrn  officer who; during the course of qualifi- '.
cation, fails to achieve a score of 80 percent, shall be
brought before the Qlief  of Police or such person acting in
that capacity, given notice for his appearance, relieved of
his service weapon and innnediately reassigned to inside
duties. I.

2. Any officer so affected under II, B, (1) shall be
afforded a reasonable opportunity to qualify, and once
requalified shall be returned to full duty status. For
purpose of this section "reasonable opportunity" shall mean
not less than 20 working days.

3. Documentation on those officers who, after being
afforded a reasonable opportunity to qualify, are unable to
qualify, shall be presented to the Chief of Police for his
act ion.
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III. OFF-DDTYWEWONS

A. General

At their option, sworn members of the Department may carry
their Department issued weapon with the prescribed amnunition
while off-duty. Privately owned weapons may also be carried
off-duty, so long as they conform to the standards listed in :
III (B) below and the officer has met the standards for
qualification with his service revolver as cited in section II
above.

B. Standards

The standard for approval of a weapon carried off-duty
shall be a revolver of substantial quality capable of taking
.38 Cal. amnunition. As used herein .38 cal. ammunition shall .
be that type, style and weight currently used by the Depart-
ment. Anmunition for privately owned weapons shall be the
responsibility of the individual.

c. Procedures for approval

1. Officers seeking approval of a privately owned weapon
to be used off-duty shall suhnit a manorandun fully describing
the =apon(s)  (make, model, serial n&r, barrel length,
caliber) to the Chief of Police.

2. The Chief of Police or his designee will then inform
the officer,.in writing, if permission is granted. Record of.

approval shall be made part of the officer's personnel and
training files.

I
3. The sale, transfer, or loss of any weapon for which

off-duty use has been granted, shall be imnediately cormuni-
cated  to the Office of the Chief.

D. Disclaimer

The City res&ves  the right to deny liability or inden- -
nification  for any claim arising out of use of a firearm not
covered by these guidelines. ._

THIS ORDER SUPERCEDES G.0:74-22
(Ex. 6)

17. Revolvers "capable of taking .38 caliber anmunition"  of the "type,
style and weight currently used by the [New Haven Police] Department" are
similar in bulk, weight and difficulty to conceal as the service revolver.

18. The City of New Haven does not require its police  officers to
carry a firearm while off duty and no officer ever has been disciplined for
not carrying a firearm while off duty.
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19. It is the policy of the Police Department, as.testified to by
Major Douglas Dortenzio, * that it is preferable that officers not carry
firearms while off duty, but that if they do choose to carry a firearm, the
firearm should be one which officers have been officially and specjfically
trained to use and with which they have qualified on the firing range (i.e.
the service revolver).

20. It is the view of the Police  Department, as testified to by
Dortenzio, that an officer will not be disciplined for carrying's  personally
owned firearm which does not conform to Section III A and B of General Order
85-2 while off duty so long as the officer has been issued a State permit to
carry the firearm. However, the disclaimer in Section III D of General
Order 85-2 will still apply to such firearms.

21. It is the policy of the Police Department, as testified to by
Dortenzio, that if a police officer encounters a situation requiring police
intervention while the officer is off duty, the officer should refrain fran
direct personal intervention and instead telephone the Department to report
the situation so that an on duty officer can be dispatched to deal with the
situation. CIT. 183-190).

22. Dortenzio also expressed this view in a meeting held between
Police Department officials and the Union during Fall 1985 when Dortenzio
told Union President Louis Cavalier that an off-duty police officer should
telephone the Department if he saw anything that required police attention
and that if the off-duty officer did so, he would not be disciplined for
neglect of duty.

23. Chief Farrell also was present at the abOW-refeIXXXd meeting.
Farrell has expressed no view on these matters which differs from  that
expressed by Dortenzio.

24. Dortenzio's view of department policy as outlined in finding
twenty-one (21) supra and aqcuiesced in by Chief E'arrell  in findings twenty-
two (22) and twenty-three (23) was never previously announced, has not been
included in the Police Department Manual or otherwise reduced to writing,
and has not been generally cmunicated  to the officers or the public so far
as the record shows.

25. These policies of the Departm&t,  as testified to by Dortenzio,"
are alleged to be based upon concern for both the safety of citizens and
possible City liability resulting from an off-duty officer's use of a
firearm.

26. There was no evidence that the City has ever been held liable for
the use of a firearm by an off-duty police officer.

27. Harry DeBenedet,  New Haven Police Academy senior firearms training
officer, qualified as an expert witness on training and use of firearms by
police. '_

* Dortenzio is considered the assistant department head for.,the  police
department and is in charge of the support/mergency  ‘Services Division,
including training, recruiting, supplies, evidence, banb squad, special
weapons team, hostage negotiators, scuba divers, etc.
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28. He testified that there are no greater dangers in a police

officer's using weapons (hand guns) other than .38 caliber if the officer
has been properly trained and qualified with..the capon  be would be using.

29. De&n&et also testified that training in the use of off-duty..hand
guns other than a .38 caliber is part of the training given to New Haven
police officers, although such training is not as extensive as that given
for .38 caliber hand guns.

.. . . .

30. DeE3enedet was not consulted by the Department in the formulation
of General Order 85-2.

31. DeEIenedet testified that New Haven police officers assigned to ..
undercover narcotics work are sanetimes issued a niiie millimeter hand gun
(which is smaller than a .38 caliber) because such a weapon is more readily
concealed.

._ -.
32. DeBenedet  testified that officers issued a weapon other than a .38

caliber “shoot a qualifying course as a matter of procedure” as training for
that weapon.

33. The Union  has proposed to the city that officers who choose to
carry off-duty weapons of a smaller size and caliber than their service
revolver be permitted to train without pay and becane fully qualified on
their own time with such a weapon at the police firing range if the
Department will sanction carrying such a weapon while off duty. The City
has refused this offer. ._

Wnclusions  of Law .-

1. ..Cn the facts of this case, the City's issuance of General Order
85-2 s@stantially  changes the personal safety conditions of police officers
in that said order:

(a) departs fran the practice under General Order 74-22 whereby
the City routinely approved the carrying a$ use of lighter, smaller
caliber, more readily conce&lable hand guns by officers while off duty;
and . . .

(b) attatlpts  to djsclairn City liability or indennification  for '.
claims arising out of fhe off-duty use of such weapons solely on the .  .
basis that such weapons are not 'the officer's service revolver or a
weapon taking .38 caliber amnunition. ..

Said‘Order  thereby has caused m&y officers not to carry any hand gun while
off duty thereby exposing such officers to increased personal danger when
and if they intervene in serious criminal activity while off duty or are
personally threatened with assault while off duty by a person whan they have
arrested, etc. in the peformance  of their official departmental duties in
the past.

2. 01 the facts of this case, those portions of General Order 85-2
referred to in 1 (a) and (b) above constitute a mandatory subject of
bargaining.

3. The City violated Section 7-470(a) (4) of the Act when it issued
those portions of General Order 85-2 referred to in 1 (a) ati (b) above*
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Discussion

The Union charges that the City substantially changed a major term or
condition of anployment  when it replaced General Order 74-22 with:General
Order 85-2. The Union's argument  is founded primarily upon its Claim that
the safety of police officers has been seriously and adversely affected by
General Order 85-2. The union's reasoning is as followS.  Off-duty police
officers are required by State statute and departmental rules and regula-
tions to prevent criminal activity and make arrests. Off-duty police
officers sanetimes encounter persons who bear a grudge against the officer
because of that person's past experience with the officer. For both of
these reasons, it is necessary for off-duty police officers to carry a
concealable hand gun. until  General Order 85-2 was issued, the City
authorized off-duty police officers to carry Small, light weight hand guns
&ich  are readily concealable even in light attire. General Order 85-2
authorizes off-duty police officers to carry only their .38 caliber service
revolver or a revolver capable of taking .38 caliber ammunition. Such
weapons are large, heavy, bulky, difficult to conceal in many circunstances
and impossible to conceal when lightly attired. Gzneral Order 85-2 also'
places officers on notice that "the City reserves the right to deny
liability or indannification  for.any  claim arising out of use of a firearm"
other than the .38 caliber service revolver or personally owned revolver
capable of taking .38 caliber ammunition. As a result of General Order 85-
2, very few off-duty officers. now carry a concealed hand gun because of the
large size, weight, bulkiness and difficulty or impossibility of concealing
a .38 caliber weapon and because the City has stated its intention to deny
liability or indennification  if an injured party makes a claim arising from
the use off duty of a weapon other than a .38 caliber. Additionally, the
Union argues that if the City is allowed to unilaterally impose General
Order 85-2 officers who purchased smaller, light weight, concealable hand
guns in the past in reliance upon the City's approval of such weawns,
should be reimbursed for the cost of such weapons.

It is not the Union's  position that the City is prohibited in all
situations frcm  unilaterally restricting what weapons it will authorize for
off-duty police work. It is the union's position that when such
restrictions impact deeply upon the safety of employees, they constitute a
mandatory subject of bargaining, and may not be unilaterally imposed.

The City argues that General Order-  85-2 does not adversely affect th&
safety of police officers. The City argues that notwithstanding Sections
54-lf (a) and (b) of the Connecticut General Statutes and work rules 14 (2)
and 15 (1) of the Police Department Manual,* it does not want officers to
personally intervene to prevent criminal activity which they encounter when
off duty. Instead, the City-wants the.off-duty  officer to go to a telephone
ati call the police department so that on-duty officers can be dispatched.
The City therefore concludes that the increased likelihood that an officer
will be unarmed while off duty results in no threat to his safety. Insofar
as the need of an off-duty police officer to defend himself against physical
attack by a person who. bears a grudge because of past contact with the
officer, the City argues that officers may carry any kind of weapon for

* see FindIngs  of Fact three (3) through seven (7),'supra.
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which they have received a State permit. However, the City continues to
maintain that General  Order 85-2's disclaimer of liability or irdemnifica-
tion is still applicable if an officercarries a weapon .that does not
conform to the specifications of General  Order 85-2. The City also argues
that the subject of what firearms it will authorize or sanction for off-duty
use is a matter of the City's  unilateral managerial discretion and not
within the scope of mandatory bargaining under the Municipal Dnployee
Relations Act.

An mployer's  unilateral change in a condition of employment which
involves a mandatory subject of bargaining will constitute an illegal
-refu$al  to bargain and a prohibited practice under Section 7-470(a)(4) of
the Act unless the employer proves an appropriate defense. NLRB v. Katz,
369. U.S. 736 (1962); Town of Newington, Decision No. 1116 (1973), aff'd  in

East Haven, Decision No. 1279 (1974), aff'd. in Town of East Haven et a1.v:
East Haven Police Union et al, Dk. 142400 Superior Court, New Haven (June
17, 1975). It is clear that employee safety is a major term or condition of
qloyment  and a mandatory subject for collective bargaining. See e.g.,
NLRB v. Gulf Power Company 384 F.2d  822, 66 LRIW 2501 (5th Cir. 1967); City
of Bridgeport (Fi re) , De&ion  No. 1485 (1977); City of Hartford (Fire),
Decision No. 1850 (1980); City of Bridgeport (Police), Decision No. 2075
(1981); Town of Winchester (Police), Decision No. 2259 (1983). When a union
alleges that an employer has madeea unilateral change in safety conditions,
the union must es&b&h a prima_  facie case by showing that there has been a
substantial chance in such condlt= Town of East Haven. Decision No.
2020 (1981); City of Norwich (Policeji Decision No. 1968 (1981); 'Iown of
East Haven, Decision No. 1937 (1980); Redding  Board of E>3ucation, DecislOn
No. 1922 (1980); State of Connecticut (Comptroller), Decision No. 1871
(1980): Trunbull  Board of Education. Decision No. 1690 (1978).

As argued in the Union's brief by its late counsel, Attorney Frank J.
Raccio,  the safety interests of police officers at stake in this case are as
follows:

. . . In order to understand our claim in this regard it is necessary
to realize the innate nature of a police officer; A police officer
is trained to prevent.crime, to protect, save and rescue the
victims of crime, and to arrestithose  who comnit crimes. A police .
officer is trained to act swiftly and decisively in situations that
confront him. In many instances, his training:is  designed to

trigger Pavlovian reaction. He has no time to engage in debate
over what he must do, and, in many instances, he cannot give
deliberate thought to the action he must take. The instinctive
reaction instilled within him by training causes him to discern no
difference in performing his duty during scheduled or non-scheduled
working hours. The trained police officer, because of his train-
ing, becomes an automaton, poised to respond to criminal activity
wherever and whenever it may occur-on duty or off.duty. Viewed in
that context, it is easy to understand the need of a police officer
to be armed, even while off duty. we readily accept the fact that
police officers, while on duty, should be armed because,of what
they may encounter. ISW of US realize that the'same concerns which
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lead-to our acceptance of on-duty police officers being armed are
fully applicable to situations that may occur while they are off
duty. Despite his training, a police officer remains as a h-n
being. During non-scheduled working  hours he engages in a private
life, interspersed with social functions, when his identity ds a
police officer must be hidden, if for no reason other than to avoid
the revilenent which his position frequently generates. While
engaging in his private life, he knows that his training will not
permit him to stand idly by if a crime is ccmnitted  in his;
presence. He also knows that individuals who he has previously
arrested may, upon recognizing him, react in a frenzy of maniacal
revenge. And so, even during his "off-duty" time, the police
officer is convinced that he must be armed. He must, however,
accomnodate  his non-uniformed and outwardly "civilian" appearance
with an ability to use deadly force where his instinctive reaction
to the performance of police duty becanes necessary. In most
cases, he accanplishes this by arming himself with a weapon that
can be readily concealed on his person.

The size and bulk of a weapbn  capable of taking .38 caliber
munition  makes it difficu1.t to conceal such a weapon while off
duty. [Tr. 14-151. As a result, off-duty police officers have
decided to-forego carrying the only type of weapon permitted by
[General Order 85-21 if fhey  could not conceal it. [Tr. 271. In
this connection, Exhibit 12 shows that fran the date that [General
Order 85-21 was put into effect [Novenber 4, 19851 through December
1, 1986, only eight officers have registered off-duty weapons which
conform to [General Order 85-21. Compare Exhibit 12 with Exhibit
14. Wz therefore suhnit that [General Order 85-21 has had a
"chilling effect" upon the carrying of off-duty weapons by police
officers. The testimony of Louis Cavalier [Tr. 271 and Exhibit 12
show that when faced with the choice of carrying while off-duty a
weapon that is difficult to conceal or carrying a..concealable
weapon in violation of [General Order 85-21,  officers have chosen
to carry no weapon at all. obviously, [General Order 85-21 has
caused police officers to forego equipping thanselves with a means
of providing self-defense during their off-duty hours. In that
respect, [General Order 85-21 has cunprcanised  the safety of off-
duty police officers in New Haven. The off-duty officer who,
because of seasonal attire, cannot-conceal the only type of weapon --
permitted by [General Order 85-21,  may decide to carry no weapon at
all. Such  a predictable consequence required the City to bargain
over the content of [General Order 85-21.  Imagine, for a moment,
one aspect of the danger that a non-concealable weapon poses to an
off-duty officer. A criminal bent. upon the comnission of a crime
will surely seek to "eliminate" any person who may prevent
Successful  canpletion of the crime or escape. His first target
will be a person carrying a readily observable weapon. Obviously,
carrying a non-concealable weapon, or failing  to carry it because
Of its non-conceal,ability,  are factors which affect,the safety of
police officers. The exposure to danger which public qloyees may
endure  as a result of mployer decisions has invariably been a
factor this Board  has weighed heavily in determining that such
consequences require bargaining. . . . .
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Recognizing the dilenrna caused by a,,police officer's
instinctive reaction to a crime while off-duty and a General Order
that could discourage the off-duty officer fran carrying a weapon,!
the city attqted to detract fran the dilaTma by advising police
officers that if they observed the mission of a crime while off
duty, their obligation as police officers would be satisfied if
they telephoned the police station and notified on-duty officers of ..
the crime. [Tr. 311. The incredulous testimony of Major Dortenzio
on that issue [Tr. 183-1891  obviously represented an attempt to
convince the Board that an unarm&, off-duty police officer is
really in no danger if he canes. across a crime while off-duty,
because he is not required to take police action--his only obliga-

' tion is to report the crime as any citizen would do. That is the
type of unrealistic reaction expected of a responsible police
officer this Board has rejected in City of Bridgeport, Dec. No. - ..
1485, and City of Bridgeport, Dec. No."2075,  in deciding whether
such employees would In fact be exposed to danger. The mere fact
that Dortenzio and the City would advance such a claim is evidence
of their awareness.of the dangers that may be encountered by off-
duty officers as a result of (General Order 85-21.  That awareness
is based upon a recognition that forcing police officers to carry
only off-duty weapons which are difficult or impossible to conceal
will result in their carrying no weapons at all while off-duty.
However, their safety will not be compromised if they are not armed
while off-duty, because they are only required 20 make a telephone
call if they observe the cannission of a crime.

Not only is the ci&y's  attempt to eliminate the expdsure  of
unarmed, off-duty police officers in that manner unrealistic, it is
contrary to statute. Police  officers are required by statute to
arrest, without previous canplaint or warrant, any person for any
offense in their jurisdiction when the person is taken or appre-
hended in the act or on the speedy information of others; or any
person who the officer has reasonable grounds to believe has
canitted  or is cam\itting  a..felony. General Statutes Sec. 54-lf.
There is no provision in Sec. 54-lf which operates to exclude from
its coverage police officers not on duty or not in uniform. State
v. Concaugh,  170 Conn.'-95,  101. Certainly, a police officer who

1 Major tIortenzio.testified  that given the choice between armed
.off-duty police officers ard unarmed off-duty police officers, the
City wants unarmed off-duty officers. Undoubtedly, the City has
attenpted  to achieve that goal through the issuance of [General
Order 85-21,  by permitting officers to carry off-duty weapons which
cannot be concealed, knowing that the inability to conceal such
weapons will discourage officers from  carrying them.
2 Dortenzio begrudgingly admitted in responses to questions by
Board member Low that the "no response--telephone call" policy
represented a change in what off-duty police officers have done. in
the past when confronted with the carmission of a crime. See, Tr.
183-184.
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observes a crime being carmitted  in his presence and who fails to
make an arrest would be in violation of his statutory duty. Such a
violation would most assuredly beenforceable under the provision
of Exhibit 4, Rule 15, Item 39 and'rtem 46 [p. 281 which make
"neglect of duty" and failure to perform the tasks set forth 'in the
manual punishable offenses. . . .

x x x

[Rule 151 certainly imposes upon a police officer the
obligation to take pranpt police action while off-duty and, like
Sec. 54-lf, contradicts what Major Dortenzio said about the duty
requirements of New Haven Police Officers while they are off duty.

In its haste to devise a General Order that would discourage
police officers from carrying weapons while off,duty by limiting
then to carrying a nor+concealable  weapon and by reserving the
right to deny liability or indannification  arising out of the use
of a non-conforming weapon while at the same.time  disavowing any
exposure to danger police officers may thereby encounter, the City
has developed a fictionalized, unrealistic policy concerning the
obligations of off-duty officers which belies a statute and the
rules and regulations of the department.

(Union brief at pp. 8-12)

Although we do not adopt the advocacy tone and rhetoric of the Union's
brief, we agree in substantial part with the Union's fundamental argtient.
It cannot reasonably be denied that General Order 85-2 seriously increases
the threat to the personal safety of New Haven police officers during their
off-duty hours. Clearly it is a threat which directly and deeply impinges
upon the conditions of employment of police officers. It is true, as the
City argues, that no police officer has been disciplin@  in the past for not
carrying a weapon while off duty. However, it is clear that Sections 54-lf
(a) and (b) of the Connecticut General Statutes require the intervention of
a police officer in certain circumstances whether he is off or on duty. See
State v. Concaugh, 170 COM. 95, 101 (1976). It is equally clear that the
official published work rules of the depariment as set forth in Rules 14 (2)
and 15 (1) of the Police Department Manual, on their face require appro- . .
priate.intervention  in criminal activity and that disciplinary action will’-
be taken against an officer who violates those rules. The policy of the
department stated to the Union by Dortenzio and acquiesced in by Chief
Farrell that an officer need only telephone the department if he encounters
criminal activity gives us little confidence, and, no doubt would give
police officers little confidence, thakofficers  will be exempt from
discipline if they always follow the phone call policy when off duty. We
are skeptical that the department would favorably react to an officer who,
when off duty, merely makes a phone call instead of personally intervening
where the foreseeable and actual result of criminal activity is the death,
rap or abduction of a.mgnber  of the public which could.+herwise  have been
prevented. Our skeptidism is much increased by.the fact that the statutes
anA regulations in question are published and well known to the officers,
while the phone call policy is unwritten and has never been made known
except orally at a meeting between police department .and Union officials in
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the fall of 1985.* In the absence of a clear written, well publicized rule
expressly setting forth the off-duty phone call policy, officers will COT)-
tinue to believe that discipline is a distinct possibility if he/she fails
to personally intervene in criminal activity, at least where foreseeable
death, rape or abduction (of a child or adult) is likely to occur as a
result of the officer using the phone call approach. Clearly, General Order
85-2's intended and actual effect of reducing the likelihood that an officer
would be carrying a weapon when off duty increases the risk to the safety of
police officers.

additionally,  as the Union points out in its brief, police officers are
trained to react to and personally intervene when confronted with serious,
especially life threatening, criminal activity. In City of Bridgeport
(Fire), Decision No. 1485 (1977), we found that a c'ity fire departmentrs
policy that an assistant chief not enter a burning building when he was the
first t& arrive on a fire scene was wholly unrealistic if he knew there was
a person in the building who may be saved by imnediate action, but who .
likely would perish if a rescue attempt was delayed until other firefighters
arrived. We find it equally unrealistic to believe that a trained off-duty
police officer would always merely use the telephone when he/she encounters
a situation where a member of the public is being subjected to a life
threatening assault, rape, child abduction, etc. which may be prevented by
imnediate personal intervention by the officer. For this reason also we
fiti that General Order 85-2's intended and actual effect of reducing the
likelihood that a police officer would be carrying a weapon when off duty
increases the risk to the safety of police officers.

Further, we agree with the UnioGls  argument that police officers are
more likely than other public er?ployees to be exposed to personal physical
attack by individuals who bear a grudge against the officer, because of.past
performance of official duties. This is a reality of police work. For this
reason also we find that General Order 85-2's  intended and actual effect of
reducing the likelihood that a police officer would be carrying a weapon
when off duty increases the risk to the safety of police officers.

On the other hand, as the City argues , we have held in several cases
that there are certain matters concerning the exercise of police powers that
are peculiarly central to the mission of police agencies as employers  and
outside the scope of mandatory bargaining. In this regard, we held in State
of Connecticut (NP-S), Decision No. 1926 (1980) that the State of Connecti-
cut could unilaterally  remove  police powers from its Buildings and Grounds

* The City  has emphasized in this case its concern about
fran civil suits filed by citizens.

potential liability
In view of the high

places on such concerns
priority the city

, we cannot help but be concerned for the situation
of a police officer who follows the phone call policy in the above described
circumstances and the victim, or the estate of the victim, sues the City
because the off-duty officer followed the unwritten phone call policy
instead of the requirements of state statute and the police department's
written work rule 14 (2). It is difficult for us to believe that, when.
confronted with such a lawsuit, the City would admit that the officer was
acting consistent with City policy when he/she intentionally allowed the
injury or death to occur.
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Patrolmen. In that case, we discussed the law and the competing considera-
tions as follows:

In determining whether an iten  is a mandatory subject Of bar-
gaining, we must look first to whether the iten  affects a major
term or condition of employment. We think that the presence or
absence of police powers probably meets this initial test.

In determining'whether a subject falls within the ambit of
the State's management discretion or prerogative, we must judge
whether the subject concerns matters of public policy fundanrental
to the existence, direction and operation of State goverrxnent.
Police power is the coercive force of government.  When it is

. . vested in individual agents of goverment,  those individuals
acquire a legal power, inter alia, to deprive citizens of their
personal liberty. Thisn?%erent  and plenary power of the
State of such importance that the decision to delegate it must be
within the State's sole discretion.

Cur State Supreme Court has'recognized that often a._ particular disputed item will impact upon both a major term or
condition of employment and a vital managerial policy. West
Hartford Education Ass'n  v. DeCourcy,  162 Corm.  566.

To decide whether . ..items  in question are mandatory
subjects of negotiation, we must direct our attention
to the phrase "conditions of employment." This problem
would be simplified greatly if the phrase "conditions
of employment"  and its purported antithesis, education-
al policy, denoted two definite and distinct areas.
Unfortunately, this is not the case. Many educational
policy decisions make an impact on a teacher's condi-
tions of employment and the converse is equally true.
There is no unwavering line separating the two cate-
gories. It is clear, nevertheless, that the legislature
denoted an area which was appropriate for teacher-
school board bargaining and an area in which such a
process would be undesirable. Decourcy at 581.

., In Town of East Haven, Dec. No; 1279 (1975), we applied DeCourcy’
and elaborated upon the analysis to be used in determining whether
an item which impacts upon both major terms or.-conditions  of
employment and vital management polcy is a mandatory subject of
bargaining.

As UeCourcy recognizes there is an area of overlap
between what have traditionally been thought management
functions and what concerns conditions of enployment for
the employees. In drawing the line within that area*
between those.items  that must be bargained over and those

* Presunably "Managerial decisions which lie at the core
Of entrepreneurial control," or its public counterpart,
are not within the area of overlap. 152 corm.  at 583.
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which the employer may act on without bargaining a
balance must be struck. And in striking it the tribunal
should consider, we believe, the directness and.depth of
the items' impingement on conditions of employment, on
the one hand, and, on the other hand, the extent of the -
employer's need for unilateral action without negotiation
in order to serve or preserve an important policy
decision cannitted by law to the employer's discretion.
East Haven, p. 6.

x x x

In the present case, we conclude that the power ano right to
' invest, and to divest, individuals with police powers based upon

State management's good faith judgment regarding the requirements
of the position in question, is a decision which concerns a vital
goverxxnental  policy cannitted by law to the State's discretion. " -
Although conditions of employment are affected, they are out-
weighed by the extent of management's need to have discretion in
this important area of policy. The decision does not involve a
mandatory subject of bargaining and the State therefore had no
duty to bargain the decision to remove police powers.

(State of Connecticut at pp 5 and 6)

Subsequently, in City of Bridgeport, Decision No. 1994 (1981), we reaffirmed
our reasoning from  State of Connecticut, supra, and concluded that the City
of Bridgeport had the right to unilaterally remove the power of arrest fran
special officers. However, we noted the following in that case:

. ..we are not persuaded that the change in this case has affected
the safety of the special officer's working conditions in any
significant way. Whereas formerly special officers exercised
police powers in the restraint and arrest of law breakers, the
City no longer expects the special officers to perform these
duties. Now, in these situations the special officers are
expected to call regular police officers. If anything, it
appears that the change has'made the working conditions of
special officers less dangerous.

% (City of Bridgeport at p. 4)

The subjects of unilateral withdrawal of police powers, weapons, badges and
identification cards was discussed by us in City of"Norwich,  Decision No.
2399 (1985) in the context of police officers absent fran  duty on long-term
leaves. In that case, we stated:

The City, through the d-Gef of Police, did unilaterally remove
police powers, weapons, badges, and identification cards of bar-
gaining unit manbers  who were on Wrker's Compensation leave, sick
leave or ikactive  status. The City claims that the decision in
Administrative Order #8 is a managerial decision while the Union
claims it is a mandatory subject of bargaining.

The Board has found in State of Connecticut (P-S), Decision
No. 1926 (1980), that the right of police powers is "...of  such

-15-
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importance that the decision to delegate it must be within the
State's sole discretion." see also City of Bridgeport (Police),
Decision No. 1994 (1981).

Chief Abele  became concerned with officers who have been off
duty on disability leave for lengthy periods of time and have not
met the required twice a year training reguiranents. The Chief's
introduction in Administrative Order #8 states his concerns over a
pattern of increase in civil lawsuits against police officers and
the civil liability of the municipality. His actions were based
on genuine concern for the safety of his police officers and his
responsibility to the comnunity,  and as such the actions he took
in drafting ministrative Order #8 were in good faith.

. ..the Board has long held that  a good faith decision
concerning the removal of police powers is solely the managerial
right of the enployer  and not subject to bargaining.

In City of Bridgeport, Decision No. 1648 (1978) aff'd  in City
of Bridgeport v. COM.  State Board of Labor Relations, No. 122450
Superior Court, Judicial District of Fairfield (April 14, 1980),
we held that uniforms and badges of special police officers
concerned a mandatory subject of bargaining. However, our reason
for so holding in that case was that changes in those items were
shown to have serious potential for endangering the safety of
officers while performing their job duties. In the present case,
we are concerned with only badges ati identification cards in the
context of time periods when the employee is not required to
perform police duties. In that context we see little or no effect
on employee conditions of employment resulting fran the Chief's
decision, while we recognize the Chief’s legitimate interest in
withdrawing indicia  of police authority fran  officers while on
leave of the sort at issue here. On the facts ofythis  case,
withdrawal of badges and police identification cards concerns a
subject within management's sole discretion and not a mandatory
subject of bargaining.

(City of Norwich at pp. 3 and 4)

While we have recognized certain areas of unilateral managerial decision
making in the context of a police agency, the above quoted decisions also:
recognize the relevance of danger to the safety of police officers to
determining whether an item concerns a mandatory subject of bargaining.
Unlike the present case, the safety of police officers was not shown to be
significantly and deeply affected by the changes in those cases. In the
State of Connecticut case quoted abovei  the question of employee safety was
not raised. However, the significant facts of that case were virtually
identical to the facts in the City of Bridgeport case. In both cases, the
employer  withdrew police powers fran a category of gnployees. In City of
Bridgeport, where the question of enployee safety was raised, we found that
there was no safety impact on the employees  resulting fran the renoval of
police powers. Similarly, in City of Norwich;we  found there was no safety
impact on employees on long term leave resulting from suspension of their
police powers and renoval of their police identification, badges and service
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revolver.* In both City of Bridgeport and City of Norwich we were careful
to include express caveats stating that employee safety was not implicated
in those cases.

Where police officer safety actually has been adversely affected by a
policy change made by a police department, we have not hesitated to find a
duty to bargain. two other police cases involving the City of Bridgeport
concerned such circumstances. In City of Bridgeport;Decision  No. 1648 :
(1978), the City unilaterally changed the uniforms, insignia and badges of
special officers. These officers exercised police powers at that time and
by practice had worn uniforms, insignia and badges identical to those worn
by regular Bridgeport police officers. We found that the changes affected
the safety of the special officers and stated the following  in holding that
the.City  had violated its duty to bargain concerning the change:

. ..the changes involved here destroyed the apparent identity of
the uniforms and insignia of special officers, on the one hand, .
and of regular police officers on the other. It is this destruc-
tion of identity that the Union claims to be material here and
its claim is supported by testimony of specific instances where
the new uniforms carmanded  less respect and obedience on the part
of persons dealt with by special officers. This  testimony is
credible and uncontradicted. One reason for a police uniform is
the attitude it is likely to engender on the part of persons
whose conduct the officer must try to control. This may well
bear on the officer's effectiveness and safety. We think that
this change substantially affected the special officers'
conditions of employment. . . .

x x x

The City's action in this case may well.represent a sensible
decision in terms of policy. There may be good reasons for
confining the police uniform to regular officers. . . . . ..This
did not, however, justify the City in changing unilaterally
conditions which it had brought into existence.

Decision Noi. 1648 at pp. 3-4

Similarly, in City of Bridbeport  (miice), Decision No. 2075 (1981) the City
had changed a policy whereby detectives assigned to cover certain large, low
inccme,  high crime, housing "villages" were scheduled to work hours which
allowed them to work in pairs...The  City changed work schedules so that the
detectives were on duty alone. The City argued that this created no safety
problans  because the detectives were concurrently directed not to actually
enter the "villages" alone, but to wait for a back-up before entering. We
found that the change affected the safety of the detectives and stated the
following in holding that the City had violated its duty to bargain
concerning the change:

. ..The schedules of the three officers prior to the changes readily
enabled then to work together rather than alone on most occasions.

* The case did not deal at all with use or carrying of personal firearms.
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Indeed, as Detective ~el~oro  testified at the July 15, 1981 hear-
ing, he had been expressly instructed in the past not to enter the
Villages alone because of the danger involved. ?he City Claims
that it is still the policy of the police department that the
detectives not enter the Villages alone. Tne department expects
the detectives to call for back-ups before entering. However, the
evidence dgnonstrated  that this is unrealistic as back-ups are
often not readily available and some situations require inmediate
action by a detective. In such situations, the position of-the
detective is very much like that of the assistant fire chief who
is first to arrive at the scene of a building fire alone, and who
has been instructed not to enter the building alone despite the
fact that people may be within the building imnediately  requiring
his assistance. As we stated in City of Bridgeport, Dec. No. 1485
(1977), it is entirely unrealistic to expect that a responsible
public safety mployee will obey such a directive when a victim's
life may depend upon whether or not he enters imnediately.  Ihe
analogous circumstances and dangers for the detectives were
specifically testified to by Detective Dell'Wo...and  we find that
testimony convincing.

. Decision No. 2075 at pp. 2 and 3.

In applying the DeCourcy  and East Haven balancing test to the presentIn applying the DeCourcy  and East Haven balancing test to the present
case, we find, as discussed above, that the impact upon police officers ofcase, we find, as discussed above, that the impact upon police officers of
General Order 85-2 is especially direct and deep.General Order 85-2 is especially direct and deep. On the other hand, theOn the other hand, the
need for the City to categorically discourage off-duty police officers-need for the City to categorically discourage off-duty police officers-
carrying a hand gun which  1s smaller,carrying a hand gun which  1s smaller, lighter and made for smaller caliberlighter and made for smaller caliber
ammunltlon  than .38 caliber  1s not so great as to require unilateral actionammunition  than .38 caliber  1s not so great as to require unilateral action
without negotiation.without negotiation. In this regard, several factors supported by theIn this regard, several factors supported by the
record are slgniflcant.record are slgniflcant. The first is the nature of the weapons in question..The first is the nature of the weapons in question..
We are not taiking  here about heavy artillery. we are in fact talking about
weapons that have less destructive power than the weapons the department
authorizes off-duty officers to carry. Also, for many..years  the department
permitted, indeed authorized, officers to carry the very types of smaller
caliber weapons at issue here while off duty. 'Ihere  has been no change in
the technology or characteristics of the weapons in question. The only
thing that has changed is the City's opinion of whether it may be exposed to
civilian lawsuits because of off-duty use of a firearm by a police officer.
This change in opinion was not based on-there having been such lawsuits
filed against the City of New Haven. So far as the record shows, there h&e
been no instances where the City has been held liable for off-duty use of
any firearm by a police officer. Also, there was credible expert testimony
that New Haven police officers are trained in the use of small caliber hand
guns of the sort here in question and that the basics of the hand gun
training the officers receive for their .38 caliber service revolver is
applicable to the use of smaller caliber hand guns. Moreover, the Union has
offered to agree to have officers train and qualify on their own time (i.e.
without pay) with the smaller caliber hand guns which they own. Fran  these
circ\nnstances  taken as a whole, we conclude that the City's change from
General Order 74-22 to.General  Order 85-2 concerned a matiatory subject of
bargaining because the impact upon  the safety of the police officers is
greater than the impact on the need for the City to take unilateral action.
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O R D E R

By virtue of and pUrSUant  to the powers: vested in the CoMecticut  State
Board of Labor Relations by the Municipal mployee Relations Act,.it  is
hereby

ORDERED, that the City of New Haven shall

I. Cease and desist from

(4 refusing to approve police officers' requests to carry, while
off duty, weapons of the type and caliber approved while General
74-22 was in effect; and

(b) denying liability or indemnification for the off-duty use of
such weapons by police officers, except to the extent such
liability or indemnification would have been denied while General
Order 74-22 was in effect,

unless and until the City offers to negotiate these subjects with the Union
and such negotiations have reached final impasse or agreement with the
Union.

II. Take the following affirmative action which the Board finds will
effectuate the purposes of the Act:

(a) Rescind the application of the above referenced parts of
General Order 85-2 unless arid until same has been negotiated with
the Union as required by Section I, supra.

(b) Post imnediately and leave posted for a period of sixty (60)
consecutive days frcm  the date of posting, in a conspicuous place
where the employees involved customarily assemble, a copy of this
Decision and Order in its entirety; and

(c) Report to the Connecticut State Board of Labor Relations at
its offices in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order of the steps taken by the City of New
Haven to comply thgrewith.  1

CONNECTICUT STATE.BOARD OF LABOR RELATIONS

B Y s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Craig Shea
Craig Shea.
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