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On October 19, 1987, the Congress of Connecticut Community Colleges
(“the  Congress”) filed a petition with the Connecticut State Board of Labor
Relations (“the  Board”), alleging that a question or controversy had arisen
concerning the representation of all school psychologists and speech/
language therapists employed by the Town of West Hartford’s Department of
Human Services (Town).

The issues presented by this petition were heard at a pretrial con-
ference before Kenneth A. Hampton, Assistant Agent of the Board, and as a
result of the conference the parties recorded a full stipulation of facts
and exhibits and waived a formal hearing before the Board. Both-parties
filed written briefs.

Findinqs of Fact

Paragraphs 1 through 27 of the Stipulation of Facts are incorporated in
substance herein as Findings of Fact 1 through 19.

1. The Town of West Hartford is a municipal employer within the
meaning of the Municipal Employee Relations Act (the Act).



2 The Congress of Connecticut Community Colleges is an employee
organization within the meaning of the Act.

3. The Town of West Hartford has a Department of Human Services that
includes within it a Division of Health Services which contains, inter-alia,- -
the follwing classifications that are claimed by this petition: (1) Senior
School Psychologist; (2) School Psychologist: (3) Senior Speech Therapist;
and (4) Speech/Language and Hearing Consultant. There are eight (8) actual
employees in these classifications.

. 4. The Division of Health Services also includes the classifications
of (1) Senior School Nurse (R.N.); and (2) School Nurse (R.N.) These two
classifications contain seven (7) employees.

5. None of the employees listed in Findings 3 and 4 above are employed
by the West Hartford Hoard of Education.

6 . The employees listed in Findings 3 and 4 above actually work at
private and parochial schools pursuant to C.G.S. lo-217a.

7. Section lo-217a  C.G.S. states in full:

Each town of regional school district which provides health
and welfare services for children attending its public schools in
any grade, from kindergarten to twelve, inclusive, shall provide
the same health and welfare services for children in such grades
attending private nonprofit schools therein, when a majority of
the children attending such schools are residents of the state of
Connecticut. Any such town or district may also provide such
services for children in prekindergarten programs in such private
non profit schools when a majority of the children attending such
schools are residents of the state of Connecticut. Such deter-
mination shall be made by adding the number of all pupils enrolled
in such school on October first and May first, or the full school
days immediately preceding such dates, during the school year next
prior to that in which the health and welfare services are to be
provided, and dividing by two. Such health and welfare services
shall include the services of a school physician, school nurse and
dental hygienist , school psychologist , speech remedial services,
school social worker’s services, special language teachers for
non-English-speaking students and such clerical, supervisory and
administrative services necessary to the provision of the services
enumerated in this section, provided such health and welfare ser-
vices shall not include special education services which, if pro-
vided to public school students, would be eligible for reimburse-
ment pursuant to section lo-7g. For purposes of this section,
residency means continuous and permanent physical presence within
the state, except that temporary absences for short periods of
time shall not affect the establishment of residency.

8. There are no other employees of the Town in the program referenced
in Finding 5 who are not already within an existing bargaining unit.

9. The Town of West Hartford currently negotiates with ten (10)
bargaining units.
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10. All of the classifications listed in Findings 3 and 4 above, as
well as all of the classifications covered by the Professional and Manage-
ment Unit of the Town of West Hartford are statutory professionals within
the meaning of the Act.

11. The Professional and Management bargaining unit has been in
existence since May 19, 1982. The Service E~~@oyees  International Union
(SEIU) has negotiated three contracts for the Professional and Management
bargaining unit. The SEIU has never sought to represent the classifications
referenced in Findings 3 and 4 above. . .

12. All of the employees covered by the classifications listed in
Finding 3 are required by the Town of West Hartford to have appropriate
State Department of Education Certification as either speech and hearing
specialists or school psychologists. All of the current employees actually
have such certification.

13. The regulations of the State Department of Education create
several types of certification. All of the employees covered by Finding 3
are certified under either Code 61 or Code 70. Code 61 refers to speech and
hearing specialist certification. Code 70 refers to school psychologist
certification.

14. The school nurses referenced in Finding 4 are not required by the
Town of West Hartford to have State Department of Education certification.
The school.nurses  referenced by Finding 4 do not in fact have State Depart-
ment of Education certificates. There is a certification code  for school -_
nurse-teachers. There is not a certification code for school nurses.

15. All of the positions covered by Findings 3 and 4 exist and are
funded pursuant to Connecticut General Statute lo-217a. All of the
employees covered by Findings ,3  and 4 have individual exrployment  contracts
with an appendix covering fringe benefits. All fringe benefits are the
SallE. The positions herein referenced all have the same supervision and
work at the same locations.

16. There are nurses similarly situated to those referenced in Finding
4 who are employed by the West Hartford Board of Education and who are in a
Board of Education bargaining unit represented by the West Hartford Public
School Nurses Association.

17. There are persons similarly situated to those employees covered by
Finding 3 who are employed by the West Hartford Board of Education and who
are in a Board of Education bargaining unit represented by the West Hartford
Education Association.

18. There are clerical employees in the Division of Health Services
who are also employed and funded pursuant to Connecticut General Statute.
lo-217a. These employees are represented by the SEIU in the clerical unit
of the Town of West Hartford.

19. There is an administrative employee in the Division of Health
Services who is employed and partially funded pursuant to Connecticut
General Statute lo-217a. This employee is represented by the SEIU in the
Professional and Management bargaining unit.
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Conclusions of Law

1. The exclusion of certified teachers contained in Section 7-467(2)
of the Municipal Employee Relations Act is a distributive, not a preemptive,
exclusion and applies only to certified teachers employed by a municipal
board of education.

2 . The bargaining unit of Town employees petitioned for by the
Congress of Connecticut Community Colleges is an appropriate unit.

3 . The Town’s arguments that an over-proliferation of units would
result from permitting the petitioned for unit , and that such overprolifera-
tion should outweigh permitting the establishment of the petitioned for unit
are denied.

.  .

Discussion

The threshold question for our determination is whether the petitioned
for employees are excluded from coverage under the Municipal Employee
Relations Act by virtue of Section 7-467(2)  C.G.S.

The Town argues that they are not erqloyees  under the Act and that we
lack jurisdiction over the petition. Their argument is as follows: Section
7-467(2)  of the MRRA  excludes “certified teachers” from the definition of
employee under the MERA; Section 10-217(a) C.G.S. requires towns and
regional school districts to provide the same health and welfare services
for children attending private non-profit schools as provided to public __
school children; state statutes and regulations require teaching certifica-
tion for persons providing these services in the public schools and the Town
therefore must utilize personnel holding teaching certification to provide
the same health and welfare services under Section 10-217(a). The Town
concludes that because the employees here in question are required to be and
in fact are certified teachers, they are expressly excluded from the
definition of employee under Section 7-467(2)  of the MERA.

We do not disagree with the Town’s analysis for why the employees in
question must hold certification as teachers. Additionally, the parties
have stipulated that the wloyees in question hold such certification.
However, we disagree with the Town’s conclusion that these employees are
excluded from the rights and benefits of collective bargaining under Section
7-46712)  of the MERA.
that section.

We believe they are employees within the meaning of
Section 7-46712)  states:

(2) Vmployee~l  means any employee of a municipal employer,
whether or not in the classified service of the municipal
employer, except elected officials, administrative officials,
board and commission members, certified teachers, part-time
employees who work less than twenty hours per week on a seasonal
basis, department heads and persons in such other positions as
may be excluded from coverage under sections 7-467 to 7-477,
inclusive, in accordance with subdivision (2) of section 7-471.
(emphasis added)

In discussing the definition of employee, the 1965 Report of the
Interim Commission to Study Collective Bargaining by Municipalities stated
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the reason for MHRA’s  exclusion of “certified teachers”:

Public Act 63-495 expressly excluded from the jurisdiction
of this commission the relations between boards of education and
organizations of teachers. The commission has respected this -.
exclusion and concurs that this matter deserves separate con-
sideration by the General Assembly in view of the special nature
and role of education in municipal government. School boards
were included in the definition of the municipal employers,
however, because they employ custodial and other employees who
are properly subject to the jurisdiction of legislation covering
other municipal employees.

This reasoning demonstrates that from the beginning of the formulation
of the MERA,  there was an intent to exclude from the Act certified teachers
employed by boards of education. Since at least 1961, certified teachers
had been covered by a separate statute governing their collective bargaining
relationship with boards of education.* Through subsequent legislative
enactments, including a comprehensive revision in 1965**  (the same legisla-
tive session which enacted the MERA on the recommendation of the Interim
Commission), the collective bargaining statute covering certified teachers
has been known as the School Hoard-Teacher Negotiations Act (TNA), and the
TNA has covered certified teachers er@oyed  by boards of education.*** The
current definition of the “teachers’ unit” is contained at Section lo-153b
(a)(3)  of the TNA and states:

The “teachers’ unit” means the group of certified professional
employees who are employed by a local or reqional board of edu-
cation in positions requirinq a teachinq  or other certificate
and are not included in the administrators’ unit or excluded
from the purview of sections lo-153a  to lo-153n,  inclusive.
(emphasis added)

_

In 1980 we had the opportunity to construe the interrelationship of
Section 7-467(2)  of the MERA with Section lo-153b(a)(3)  of the TNA in
Hartford Hoard of Education, Decision No. 1956 (1980). We were faced there
with the question whether temporary substitute teachers, which are expressly
excluded from the purview of Section lo-153b(b) of the Teacher Negotiations
Act, were employees under the definition of employee found in Section 7-467
(2) of the MERA.  There we stated: .

The substitute teachers are concededly  employees of Respondent,
a municipal employer, and we find that the Legislature intended
to deal with all employees of boards of education under either
the MERA  or the Teachers’ Act. We believe that the Legislature

* See Public Act 61-562.

** See Public Act 65-298.

***  For a discussion of the evolution of the TNA, see Celentano and
Williamson Primer on Educator Collective Harqaininq in Connecticut, 17 Conn.
L. Rev. No.2 (Winter, 1985) pp. 307-363, and pp. 309-310 in particular.
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did not intend to create a no-man’s land of such employees who
were not accounted for by one or the other of these statutes; the
inclusions and exclusions of the two statutes cover all employees
of boards of education.

This does not mean, however, that all such employees are
entitled to the benefits of collective bargaining conferred by
one of these statutes. The Legislature has deemed collective
bargaining inappropriate for some classes of employees and some
of the exclusions found in both these statutes represent a
judgment to deny the excluded employees the right to bargain
collectively. The exclusion of elected and administrative
officials from MEEXA (sec. 7-467(2)) and of superintendents and
assistant superintendents from the Teachers’ Act (sec. lo-153b
(b)) furnish examples.

Just as clearly other exclusions are not intended to deny
excluded employees the benefits of collective bargaining; they
are meant rather to draw the line of demarcation between the
coverages of the two acts. The exclusion of “certified teachers”
from MERA  and of “all  non-certified employees of the board of
education” from the Teachers’ Act are examples of this kind.
Sets.  7-467(2); lo-153b(b).

The narrow question before us, then, is whether the exclusion
of temporary substitutes from the Teachers’ Act reflects a legis-
lative policy to deny to them all benefits of collective bargain-
ing (a preemptive exclusion) or simply a judgment that they belong
under MERA  rather than under the Teachers’ Act (a distr$butive
exclusion). We find that this exclusion is distributive only and
not preemptive, for the reasons that follm.

From a broad point of view our labor laws manifest a strong
State policy to favor collective bargaining as a means of solving
labor problems and promoting industrial peace in employment rela-
tions both private and public. The course of legislation over the
past 15 years has indicated...Ea widel...scope for collective
bargaining in the public sector and...[narrowl...exclusions  from
the coverage of collective bargaining statutes.

The thrust of our reasoning in Hartford Board of Education was that the
MENU  and the TNA must be read together when determining whether exclusions
from either statute were intended by the legislature to be preemptive versus
distributive. The Town acknowledges our analysis in Hartford Board of Edu-
cation, but seeks to distinguish it on the grounds that the TNA is ambiguous
regarding coverage of the temporary substitutes and that we resolved this
ambiguity in a manner that would extend the statutory benefits to these
employees. The Town argues that the language of Section 7-467(2)  of the
MEE?A is clear and expressly precludes coverage of any certified teachers
under the MElRA. The Town argues further that since these employees work in
schools they might appropriately be characterized as board of education
employees. We disagree on both counts.

.
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It is clear from our analysis in Hartford Board of Education that the
exclusion of certified teachers under Section 7-467(2)  of the MBRA  must be
read in light of Section lo-153b(a)(2)  of the TNA defining the teacher
bargaining unit. In doing so it is plain that the legislature intended the
exclusion of certified teachers under the MERA to mean certified teachers
employed by boards of education. When the two statutes are read together,
this implication and the intent of the legislature are plain. The failure
of the legislature to expressly state what is implied through joint
construction of the two statutes is of no consequence when the legislative
history of the two statutes and the clear pattern of coverage of these
statutes is understood. It is a familiar principle of statutory construc-
tion that a statute is not to be construed in a manner which defeats its
evident purpose. The legislature would have had to speak with no room for
interpretation before we could accept the Town’s argument that certified
teachers are excluded from the MERA’s coverage regardless of whether they
are employed by a school board on the one hand, or by a Town on the other.
Whether or not teaching certification is required for the employees here in
question, they are not employed by a board of education and therefore are
not “certified teachers” within the meaning of Section 7-467(2)  C.G.S.* In
summary, the language excluding certified teachers from the MERA  reflects a
legislative judgment that the collective bargaining concerns of certified
teachers employed by local school boards should be addressed under a
different statutory scheme--the TNA (a distributive exclusion) rather than a
legislative judgment that certified teachers employed by towns be denied the
benefits of collective bargaining (a preemptive exclusion). This outcome is
consistent with our state policy enunciated by our Supreme Court that our
collective bargaining statutes are remedial enactments which should be .-
liberally construed, and in order to accomplish the legislative objective,
exceptions and exclusions are to be strictly construed. -Connecticut State
Board of Labor Relations v. West Hartford Bd. of Ed., 177 Conn. 68, 74
(1979).

We turn next to the guestion’whether the unit petitioned for is an
appropriate one. The Town argues that in the event we find these employees
covered by the MERA, they should become part of an existing bargaining unit
because: (1) proliferation of bargaining units is to be avoided under the
MDA;  (2) the community of interest among the employees in question is
shared by employees of an existing unit; (3) if a separate unit is created
nurses must be included within it.

Section 7-471(3)  of the Act addresses the subject of appropriate
bargaining units and directs that:

The Board shall decide in each case whether, in order to insure to
employees the fullest freedom in exercising the rights guaranteed
by sections 7-467 to 7-477, inclusive, and in order to insure a
clear and identifiable community of interest among employees con-
cerned, the unit appropriate for purposes of collective bargaining
shall be the municipal employer unit or any other unit thereof, . . .

* With regard to the Town’s alternative argument that these employees are
school board employees because they work in schools, that argument is
clearly erroneous. These employees are employed by the Town of West
Hartford and are assigned to work in private and parochial schools. They
are not employed by any local or regional board of education.
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Since the passage of MERA  we have consistently stressed the importance of
creating bargaining units which insure employees the fullest freedom in
exercising their right to choose their own bargaining representative. Ci ty
of Bridqeport, Decision No. 1440 (1976); Town of Manchester, Decision No.
613 (1968). However, to prevent overfragmentation and overproliferation, a
claimed unit must possess objective characteristics which demonstrate a
clear and identifiable community of interest among the employees. City of
Bridqeport, supra; City of Willimantic, Decision No. 1852 (1980). Where the
unit sought is an appropriate unit as measured by objective criteria, then
we are guided by the wishes of the employees. Norwalk Board of Education,
Decision No. 1559 (1977). Among the most significant objective factors
which we consider in determining a clear and identifiable community of
interest are similarity of working conditions, common supervision, common
place of work, similarity in wages , corrnnon  craft or profession, employment
in the same department. City of Bridqeport, supra; Stamford Board of Edu-
cation, Decision No. 915 (1970). On the basis of these objective criteria,
it is clear that these employees constitute an appropriate unit. They are
employed by the Town pursuant to a special program to provide health and
welfare services to children attending non public schools, they perform very
similar job duties , receive the same supervision, are members of the same
profession, and work at the same locations. Moreover, as the Town acknowl-
edges, they are the only employees required by the Town to possess a
teaching certificate.

.

The Town argues, however, that these employees share a community of
interest with members of the Town’s existing professional and management
unit, a proliferation of units already exists in the Town and the burden of -
adding another separate unit must outweigh the employees’ desire to create a
separate unit . Although the employees here in question share some community
of interest factors with other existing professional and managerial bargain-
ing units, that community of interest is not nearly as strong as that which
exists within the petitioned for group. They do not share similar job
duties, work at the same locations or share the same supervisors as the
members of the existing units. Moreover, the members of the existing units
are not required to possess teaching certification. The petitioned for
employees, as distinct from the employees in the existing bargaining units,
have a uniqueness about their work which demonstrates an especially strong
separate community of interest. This is a relevant factor in weighing the
impact of the Town’s having to bargain with another unit.

It is true, as the Town points out, that we have refused to certify
certain bargaining units to prevent a proliferation of units. However,
those cases typically involved a small group of employees who sought to
sever themselves from a larger bargaining unit in which they already were
included. Also, in those cases the objective community of interest factors
were not nearly so strong as exist in the present case. See Town of South
Windsor, Decision No. 1750-B (1979); City of Willimantic, Decision No. 1852
(1980); City of Hartford, Decision No. 2483 (1986). In the present case,.
the petitioned for employees are not seeking to be removed from an existing
bargaining unit of which they are now a part and the objective community of
interest among them is especially strong. Accordingly, the reasons which
would weigh against a separate unit as found in South Windsor or City of
Hartford, supra, are not present here.
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Finally, the Town of West Hartford, according to the 1987 State
Register and Manual, has a population of 61,180 persons. It is hardly a
small community as compared to other towns in Connecticut. While the number
of units with which the Tbwn negotiates may fairly be said to reach the
higher limits which exist in a town the size of West Hartford, we are --
unconvinced that the burden on the Town outweighs the above discussed
considerations militating in favor of the separate bargaining unit.

Finally, the Town argues that if a separate unit is created, it must
include the Section lo-217a  nurses because they have an irrefutable
community of shared interest with the speech and psychological service
professionals. The Town also argues that the petition does not reflect the
true desires of these employees, but rather the interests of the Union. We
disagree. If the Section lo-217a  nurses were required to hold teaching
certification, we would consider the claimed unit inappropriate without
them. However, those nurses are not required to hold teaching certifica-
tion. Thus, their non inclusion is not arbitrary on an objective community
of interest basis. Finally, it has been our approach to presume that the
extent of the petitioned for unit does reflect the extent of employee
desires to be organized within a particular bargaining unit and the Town
has provided no evidence to rebut that presumption in this case. Griffin
Hospital, Decision No. 1198 (1974). None of this is to say that future
expansion of the clamed  unit to include the nurses would involve the
creation of an inappropriate unit. Rather, we are saying that the claimed
unit is an appropriate unit without the nurses.

Direction of Election .-

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, the objec-
tions filed by the Town of West Hartford are hereby dismissed, and it is

DIRECTED, that an election by secret ballot be conducted under the
auspices of the Agent of the Board within forty-five (45) days of the issu-
ance hereof among all school psychologists and speech/language therapists
employed in the Town of West Hartford Department of Human Services who were
on the payroll on the date of this decision and who continue to be on the
payroll on the date of the election, to determine whether or not they desire
to be represented for purposes of collective bargaining by the Congress of
Connecticut Community Colleges.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/  Victor M. Ferrante
Victor M. Ferrante, Chairman

s/  Patricia V. Low
Patricia V. Low

s/ Craiq Shea
Craig Shea


