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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of

TOWN OF REDDING

-and-

LOCAL 1303-01, CQUNCIL  #4,
~ AFSCME, AFL-CIO

1 Case No. MPP-11,180

Decision No. 2636

May 2, 1988

DECISION and ORDER

On March 2, 1988, Local 1303-01, Council #4, AFSCME, AFL-CIO (the
Union) filed a complaint with the Connecticut State Board of Labor Relations
(Board) alleging that the Town of Redding  (Town) had engaged and was
engaging in practices prohibited by the Municipal Employee Relations Act
(Act) in that:

On 29 July 1985, the Connecticut State Board of Labor Relations
(CSBLR)  expanded the bargaining unit of the Complainant to include
the position of Canine Control Officer--Decision No. 2426. On
5 December 1985, the CSBLR issued an order to bargain to the
Respondent (Decision No. 2446) which the Respondent appealed to
the Supreme Court. Subsequently, the position was vacated and the
issue moot. The Respondent withdrew its appeal.

On 15 January 1988, the Complainant, claiming to represent the new
incumbent Canine Control Officer sent a letter to Mary Ann Guitar,
First Selectman of the Town of Redding,  demanding to negotiate
wages, hours, and conditions of employment for the Canine Control
Officer. Respondent has refused the Union demand to bargain.

As a remedy, the Complainant seeks a further order to cause the
Respondent to

1 . immediately meet and bargain in good faith with the Union
as to wages, hours and other conditions of employment for
the position of Canine Control Officer

2 . pay all costs with interest borne by Complainant in
pursuant of this Complaint and compliance therewith, and

.

3. such additional remedy as may be required to render
Complainant whole and to cause the Respondent to comply
with statutory requirements.



Subsequently the parties stipulated to all the relevant facts in the
case and agreed to waive their right to a hearing pursuant to Section 7-471-
61 of the General Regulations and consenting to an order by the Board based
upon the parties’ stipulation of facts.

STIPULATION OF FACTS

1. The Town of Redding  (Town) is a municipal employer under the Municipal
Employee Relations Act (Act).

2. Local 1303-01, Council #4,  AFSCME,  AFL-CIO (Union) is a Municipal
Employee Organization under the Act.

3. On October 17, 1984, Patricia Bartlett filed with the Connecticut State
Board of Labor Relations (Board) a petition to modify the bargaining
unit represented by the Union, consisting of employees in the Town,
including Highway employees.

4. Cm July 29, 1985, the Board through Decision No. 2426 decided and
determined that the position of Canine Control Officer for the Town of .
Redding,  was included in the bargaining unit represented by the Union.

5. By letter dated August 6, 1985, the Union requested bargaining over the
position of Canine Control Officer.

6. Subsequent to receipt of the letter of August 6, 1985, the Town
notified the Union that they refused to bargain.

7. On December 5, 1985, the Board of Labor Relations issued Decision No.
2446, and ordered the ‘Iown  to Bargain.

8. On December 20, 1985, the Town  appealed the Board’s Decision to the
Superior Court, Danbury.

9. By agreement of the parties and without prejudice to any party, the
action was withdrawn on March 7, 1987.

10. By letter dated January 15, 1988, the Union requested bargaining over
the Canine Control Officer.

11. Subsequent to receipt of the letter of January 15, 1988, the Town
notified the Union that they refused to bargain over the Canine Control
Officer.

12. On March 2, 1988, the Union filed complaint, Case No. MPP-11,180, with
the Connecticut State Board of Labor Relations.

13. The parties waive a hearing and request a Board decision.

Based upon the above, we issued the following Order.
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ORDER

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the Town of Redding  shall

I. Cease and desist from refusing to bargain with Local 1303-01,
Council #4, AFSCME, AFL-CIO over the position of Canine Control Officer.

II. Take the following affirmative action which the Board finds will
‘-effectuate the purposes of the Act:

(a)

(b)

(cl

Upon request by the Union, bargain with it concerning
the position of Canine Control Officer.

Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a
conspicuous place where the employees involved
customarily assemble, a copy of this Decision and Order
in its entirety; and

Report to the Connecticut State Board of Labor Relations
at its offices in the Labor Department, 200 Folly Brook
Boulevard, Wethersfield, Connecticut, within thirty (30)
days of the receipt of this Decision and Order of the
steps taken by the Town of Redding  to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Craiq Shea
Craig Shea
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TOWN OF REDDING

V.

SUPERIOR COURT

JUDICIAL DISTRICT
OF DANBURY

CONNECTICUT STATE BOARD
OF LABOR RELATIONS, ET AL. JULY 12, 1989

MEMORANDUM OF DECISION

This is an appeal of a decision and order of the

Connecticut State Board of Labor Relations (hereinafter

referred to as "Board") dated May 1, 1988, ordering the

appellant Town of Redding (hereinafter referred to as

"Town"), to cease and desist from refusing to bargain with

Local 1301-01, Council No. 4 AFSCME, AFL-CIO (hereinafter

referred to as "Union"). In the underlying issue presented,

the Town challenges the validity of the Board's Decision No.

2426, dated July 29, 1985, in which the Board determined that

the position of Redding Canine Control Officer (sometimes

referred to as dog warden) should be included in the

bargaining unit represented by the Town.

The Board's decision was a response to an October 17,

1984 petition to the Board filed by Patricia:Bartlett,  the‘.



Redding  Canine Control Officer at that time, to modify the

Town's sole municipal employees bargaining unit, the highway

department, to include her position. Previously, in 1979,

the Union had petitioned the Board to include the dog

warden's position in the police department bargaining unit.

At that time, the Board concluded that Connecticut General

Statutes, Sec. 7-471(3)  precluded the dog warden from being

included in that unit because the dog warden was not a member

of the police department.

In its July, 1985 Decision in response to Bartlett's

petition, the Board concluded that the highway department

bargaining unit was appropriate to include the dog warden's

position. Based on the evidence submitted and testimony

heard at the February 28, 1985 hearing on Bartlett's

position, the Board concluded that although the Union had

shown only a minimal number of objective community of

interest factors, that these factors combined with strong

subjective community of interest factors, to support a

modification of the highway department bargaining unit to

include the dog warden's position.

Pursuant to the Board's order, the Union made a

request to,the Town that it bargain with the Union over the

dog warden's position. The Town notified the Union that it
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refused to bargain and, consequently, upon the Union's

complaint, the Board ordered the Town to do so.

Subsequently, the Town appealed the Board's order to the

Superior Court of the Judicial District of Danbury. Later,

when Bartlett left her position as canine control officer,

the issue became moot and after agreement by the parties, the

Town withdrew the appeal.

Later, the Town refilled the canine control officer

position and the Union again, on January 15, 1988, made a

demand that the Town bargain, which it again refused to do.

As a consequence, on March 2, 1988, the Union filed an unfair

labor practice complaint. The parties waived their right to

a hearing by the Board, and May 2, 1988, the Board issued its

decision reaffirming the earlier 1985 bargaining unit

determination and ordering the Town to bargain. It is from

this last Board decision that this appeal is taken.

Because the Municipal Employees Labor Relations Act

(hereinafter referred to as "MERA") does not provide for

direct appeal of a bargaining unit determination, an appeal

brought pursuant to 31-109(d) must be triggered by an unfair

labor practice charge, as is the case here. The Town

contends that its refusal to bargain with the highway unit is

not an unfair labor practice unless the court finds that the

-3-



highway department bargaining unit is an appropriate unit to

include the canine control officer. The defendant Board

agrees that although the 'appeal is from an unfair labor

practice order, the issue to be addressed is the

appropriateness of the Board's 1985 bargaining unit

determination.

The MERA, Sets. 7-467 and 7-477 sets forth the rights

and responsibilities of municipal employers and their

employees. Section 7-471(3) set forth below, requires the

Board to decide the appropriate bargaining unit for employees

collective bargaining:

"(3) The board shall decide in each
case whether, in order to insure to
employees the fullest freedom in exercising
the rights guaranteed by sections 7-467 to
7-477, inclusive, and in order to insure a
clear and indentifiable community of
interest among employees concerned, the unit
appropriate for purposes of collective
bargaining shall be the municipal employer
unit or any other unit thereof, provided no
unit shall include both supervisory and
nonsupervisory employees except there shall
be a single unit for each fire department
c o n s i s t i n g  o f the u n i f o r m e d a n d
investigatory employees of each such fire
department and a single unit for each police
department consisting of the uniformed and
investigatory employees of each such police
department. No existing units shall be
altered or modified to conform to this
provision. No unit shall include both
professional and nonprofessional employees
unless a majority of such professional
employees vote for inclusion in such unit,
provided employees who are members of a
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profession may be included in a unit which
includes nonprofessional employees if an
employee organization has been designated by
the board or has been recognized by the
municipal employer as the exclusive
representative of such unit and a majority
of the employees in such profession vote for
inclusion in such unit, in which event all
of the employees in such profession shall be
included in such unit. The term
'professional employee' means: (A)  Any
employee engaged in work (i) predominantly
intellectual and varied in character as
opposed to routine mental, manual,
mechanical or physical work; (ii) involving
the consistent exercise of discretion and
judgment in its performance: (iii) of such a
character that the output produced or the
result accomplished cannot be standardized
in relation to a given time period: (iv  1
requiring knowledge of an advanced type in a
field of science or learning customarily
acquired by a prolonged course of
specialized intellectual instruction and
study in an institution of higher learning
or a hospital, as distinguished from a
general academic education or from an
apprenticeship or from training in the
performance of routine mental, manual or
physical processes: or (B) any employee who
(i) has completed the courses of specialized
intellectual instruction and study described
in clause (iv) of subparagraph (A) and (ii)
is performing related work under the
supervision of a professional person to
qualify himself to become a professional
employee as defined in subparagraph (A)
hereof."

There is no right of direct appeal to the Superior

Court to directly challenge the Board's determination of an

appropriate bargaining unit. Windsor v. Windsor Police

Department Employees Assn., Inc., 154 Conn. 530, 535-37
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(1967). When the Board has issued a final order against a

municipality predicated on a prior determination of an

appropriate bargaining unit and an unfair labor practice, the

Superior Court has clear jurisdiction to review the Board's

decision if the municipality is aggrieved and then appeals.

Id., 539. In this case, the Town's refusal to bargain with

the Union triggered an unfair labor practice charge, March 2,

1988, and the resultant cease and desist order from the Board

on May 2, 1988, thus bringing the bargaining unit

determination within the appeals provision of MJZRA, Sec.

7-471-(4)(d) which incorporates the appeals procedures of the

Labor Relations Act, Connecticut General Statutes, Sec.

31-109(a-g). Section 31-109(d) permits appeal of a final

order by "any person aggrieved." Id. By virtue of its being

the object of the Board‘s cease and desist from refusal to

bargain order, the Town is an aggrieved party and entitled to

appeal.

In reviewing a final order of the Board, the Superior

Court does not try the matter de novo. L. Suzio

Construction Co. v. State Board of Labor Relations, 148

Conn. 135, 138 (1961). Its function is not to adjudicate

facts. Id. "The court can do no more, on the factual

questions presented, than to examine the record to determine
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whether the ultimate findings were supported, as the statute

requires, by substantial evidence." Norwich v. Norwich Fire

Fighters, 173 Conn. 210, 214 (1977).

The statute in this case, Connecticut General

Statutes, Sec. 7-471(3)  requires the Board to determine the

"unit appropriate for purposes of collective bargaining" in

order to "insure to employees the fullest freedom in

exercising the rights guaranteed by . . . [the act]” and in

order to "insure a clear and identifiable commmunity  of

interest among employees concerned . . . ." Id. Within this

rule, the board has wide discretion in the selection of the

appropriate bargaining unit. Success Village Apartments,

Inc. v. Local 376, 175 Conn. 165, 171 (1978).

The Town argues the Board has abused this discretion

and "concocted an arbitrary and capricious scheme to justify

inserting the dog warden into the highway department unit."

Specifically, the Town finds error with the Board's finding

wherein it says: "We find that the petitioner has shown an

objective community of interest which is minimal but which is

combined with a strong subjective community of interest.

This creates sufficient community of interest to support

modification of the unit [to include the dog warden.]" Town

of Redding,  Decision No. 2426, July 29, 1985, p. 3. The
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Town contends that neither the statute nor the prior

determinations of the Board on bargaining units would permit

such a "subjective community of interest test" to be utilized

in the face of the statute's requirement of a "clear and

identifiable community of interest."

The most important factor in the determination of an

appropriate collective bargaining unit under the Municipal

Employees Relations Act is the community of interest of the

employees. East Hartford Board of Education, Case No.

ME-4120 (1978). In determining if a proposed unit has a

sufficient community of interest, the Board considers the

organization structure, common duties, common supervision,

geographical location and the desires of the employees

involved. Id. The “clear and identifiable community of

interestll which the Act bids the Board to "insure" no doubt

depends in part upon objective factors (emphasis supplied)

like similarity of working conditions, common supervision,

commonplace of work and the like. But from the very

beginning we have felt that the wishes of the workers

themselves are material considerations in determing the

dimensions of the requisite community of interest. Town of

Woodbridge, Case No. ME-4371 (1979).
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In its order and decision to expand the highway

department bargaining unit to include the canine control

officer, the Board cited the following "minimal" objective

factors: outdoor work spent on the roads of Redding  in a

town ‘van. The Board acknowledged that the dog warden and

highway department employees do not share their workplace or

their supervision. The decision pointed to strong subjective

community of interest factors in that the dog warden strongly

desires to be represented by the highway department unit and

the Union's support for inclusion of the position in the

bargaining unit.

Additionally, in its brief of December 13, 1988,  t h e

. . Board emphasized the importance of the principle of

self-determination.. Quoting from its Twenty-Fourth Annual

.-Report, the Labor Board -stressed,-. "The very essence of both

State Labor Acts is the right of employees to decide for

themselves whether they want to be represented in bargaining

by a labor or employee organization . . . . In part, at

least, a commynity  of interest depends on how people feel

about being associated together and whether they have common

feelings in wanting to be represented by a union . . . ."

The Board's decision points out that the highway department

unit is the only unit-which represents workers doing outdoor
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work and the Board is reluctant "to define units so narrowly

that employees with unique jobs are excluded from the

protection of the Act."

The court finds that the Board's Decision No. ME-2426

to expand the highway department bargaining unit of Local

1303 of Council No. 4, AFSCME, AFL-CIO to include the

position of canine control officer for the Town of Redding

should be sustained. The position of a municipal canine

control officer is unique with respect to its duties,

responsibilities and working conditions when compared with

other categories of municipal employment. In the absence of

another full-time dog warden, a single dog warden is hard-

pressed to find another municipal employee with which the dog

warden's position shares a significant degree of community of

interest other than police officers from which Union the dog

warden is precluded by statute from joining. The Board's

decision to include the canine control officer in the highway

department bargaining unit properly recognizes the unique

nature of the typ.e  of work involved while correctly

identifying the several areas of shared community of

interest. Further, the Board properly exercised its wide

discretion to expand an appropriate bargaining unit to insure
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:

,

that a municipal employee could exercise its right of

self-determination as guaranteed by the MERA.

For the above reasons, this appeal is dismissed.

l
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