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and

DISMISSAL OF COMPLAINT

On April 18, 1984, Local 1338 of Council 4, AFSCME,  AFL-CIO (Union)
filed with the Connecticut State Board of Labor Relations (Board) a
canplaint alleging that the City of Bristol (City) had engaged and was
engaging in practices prohibited by the Municipal Employee Relations Act
(Act) in that:

1 . The City has posted a bargaining unit position, Watchman-
Yardman,  on an "AS Needed” basis (see attached) to fill a
temporary vacancy; and

2 . at all times prior temporary vacancies (i.e., vacancies
that result from sickness, vacation, etc.) have been filled
on an overtime basis, as specified in the contract; and

3 . this new procedure was implemented during on-going contract
negotiations between the parties, but was never introduced
as a proposal during these negotiations; and

4 . this proposal has the effect of repudiating the overtime
provisions of the current collective bargaining agreement.



After the requisite preliminary steps had been taken, the matter came
before the Board for a hearing on November 14, 1985, January 22, 1986 and
March 5; 1987 at which times both parties appeared and were provided a full
opportunity to adduce evidence, examine and cross-examine witnesses and make
argument. Both parties filed written briefs.

On the record before us, we make the following findings of fact,
conclusions of law, and order of dismissal.

Findinss  of Fact

1. The City is a municipal employer subject to the provisions of the
Act.

2. The Union is an employee organization within the meaning of the Act
and at all times material has been the exclusive bargaining representative
for employees of the public  Works Department, the Park Department and the
Water Department with exclusions not here relevant.

3. The job classification of watchman-yardman is a bargaining unit
position within the Public Works Department.

4. Unlike other positions within the Public Works Department, the
position of watchman-yardman is manned on a twenty-four hour basis and at
the time of the hearing there were only three employees assigned to that
classification.

5. Historically, whenever a watchman-yardman was unable to work his
assigned shift, overtime was first offered on a voluntary basis to the
remaining two employees within that position. If neither one of these
watchmen-yardmen desired the overtime, the overtime was then offered to the
most senior member of the Roads and Bridges classification of the Public
Works Department.

6. Article XVIII of the agreement between the parties states in part:

18.11 Employees shall be assigned overtime outside their
classifications and their Departments or Divisions as listed
above only if sufficient manpower cannot be obtained within
the classification where the overtime work is needed, and
then only in the following order:-

18.11.1 Qualified employees in other classifications in
the same Department or Division as listed above, by
departmental seniority.

18.11.2 Qualified employees in other divisions (if any)
in the same Department, by departmental seniority.

18.11.3 Any other qualified City employee.

7. On February 20, 1984, Henry Rudzinski, a watchman-yardman suffered
a heart attack.
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8. Rudzinski's physician informed William Wilson, the Director of
Personnel, that Rudzinski was going to be out of work for an indefinite
period of time.

9. Wilson then notified John Gavin, Dire&Or  of Public works, of
Rudzinski's condition. Gavin, in turn, asked Wilson whether he could fill
his position on a temporary basis.

10. Gavin and Wilson approached the union suggesting to them that
Rudzinski's position should be filled on a temporary basis until they had
some reasonable prognosis as to when he would be able to return. Several
meetings were held with Union President Otto Winters and vice President
Norman Madore. However no agreement was reached. During these discussions
the Union took the position that the position should be filled on an
overtime basis.

11. On March 26, the City posted a job notice for the position of
watcl-rnan-yardman in the Public Works Department on an "as needed" basis.

12. On April 11, 1984, the Union filed a grievance alleging that the
posting was in violation of Article V and Article XI of the contract. This
grievance was denied on April 11, 1984.

13. On April 14, 1984, Anthony Hamilton was appointed to the position
of watchmen-yardmen on a temporary basis. This appointment had the effect
of denying the two permanent watchmen-yardmen and other members of the
bargaining unit overtime opportunities that had previously been available
in-mediately following Rudzinski's absence.

14. On April 2, 1985, Rudzinski's employment with the City was
terminated and Anthony Hamilton was then granted the position on a permanent
basis.

15. In the past the City has filled several "as needed" positions when
bargaining unit employees were absent from work on a long term basis. Gavin
testified that in 1983 Rudzinski was absent for six weeks due to an
automobile accident and his position was filled on an as needed basis. In
addition, Gavin testified that Messrs. Litkey,  Johnson and Tanella's
positions were all filled on an as needed basis.

16. The City has also posted and filled the bargaining unit position
of a lab technician on a temporary "as needed" basis in 1980 and 1981
respectively.

17. As a result of the filling of Rudzinski's position on an as needed
basis, bargaining unit members still had access to the same overtime
opportunities as they did prior to Rudzinki's heart attack.

18. Article IV, Section 4.3 of the agreement states in pertinent part:
4.3 Any temporary or emergency employee, who is employed

for any period beyond one hundred twenty (120) working days
and the continued employment is in accordance with the pro-
visions of this contract, shall be granted seniority rights
which shall begin with the original date of employment.
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Conclusions of Law

1. An employer's unilateral change in an existing condition of
employment that is a mandatory subject of bargaining during the term of an
existing collective.bargaining  agreement will constitute a refusal to
bargain in good faith and a violation of the Act unless the employer
provides an adequate defense.

2. To establish a prima facie case of an illegal unilateral change in
an existing practice, the union must prove the existence of a practice and
that a departure from that practice has occurred.

3. The Union has failed to establish a prima facie showing that the
filling of the vacancy of watchman-yardman on a temporary basis preciptated
by the absence of Henry Rudzinski constituted a unilateral change in a fixed
practice of filling vacancies on an overtime basis.

Discussion

When an employer makes a unilateral change in a condition of employment
during the course of a collective bargaining agreement, such change, unless
permitted by the contract, may constitute a refusal to bargain. l!+est
Hartford Education Association v. DeCourcy, 162 Conn. 566 (1972); Town of
Newington, Decision No. 1116 (1973). To establish a prima facie case of a
violation of the Act by way of unilateral change, a complainant must prove
that an existing condition of employment has been changed by the respondent.
State of Connecticut (Comptroller), Decision No. 1871 (1980); New Canaan
Board of Education, Decision No. 1858 (1980); Hartford Board of Education,
Decision No. 1671 (1978). If no change in practice is proven, then the
union fails to meet its threshold burden and no further inquiry is

- -warranted. Town of Clinton, Decision No. 2168 (1980).

The thrust of the Union's complaint is that the City, during
Rudzinski's  absence, should have been offering overtime to other bargaining
unit employees to fill Rodzinski's 42-hour work week.* The Union argues
that historically bargaining unit employees were utilized on an overtime
basis to fill temporary vacancies in the watchman-yardman classification.
In support of its argument the Union points to the testimony of Otto
Winters, the Union president , who testified that whenever a watchman-yardman
was absent from work, the supervisor would ask one of the other two
employees within the job classification to work the shift on an overtime
basis. If either of these employees declined, the opening was offered to
members of the Roads and Bridges Division of the public Works Departient.on
a seniority basis.

The City does not dispute this practice except in one area central to
this dispute. The City's witnesses testified that they have posted a number
of positions within the bargaining unit on an "as needed" basis when the

* The union also alleged in its camplaint  that the City repudiated the
collective bargaining agreement. However, no evidence was offered at the
hearing in support of this'allegation, nor was the issue briefed. Therefore
we consider this count as abandoned.
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employee in question was due to be out of work for an extended period of
time. Mr. Gavin, the City's Director of Public Works, testified to
situations where employees were absent fran work anywhere from  six (6) weeks
to two (2) years and their positions were filled on an as needed basis.

In response to this testimony the Union argues that the watclman-
yardman  duty is a separate, distinct, and clearly recognizable job duty
which is unique in that it is the only job which requires twenty-four hour
duty. Also, the Union argues that Gavin's testimony did not involve cases
dealing with the watchnan-yardman  classification.

It is clear that within the bargaining unit there existed a practice of
utilizing temporary appointments to fill vacancies of employees who were
expected to be absent for long periods of time and therefore no change has
been shown from the general practice. Second, even if we were to accept the
U&on's theory that a practice could develop concerning one particular
classification, despite the general practice to the contrary, it is clear
that an employee was assigned on a temporary basis to the position of
watchan-yardman. Gavin testified that Rudzinski was out for approximately
six (6) weeks in 1983 after being involved in an autmobile  accident and his
position was filled on a tenporary basis. This testimony went uncontra-
dicted. Finally, the contract itself in Article IV, Section 4.3 provides
that "any temporary . ..employee  who is employed for any period beyond one
hundred and twenty (120) working days shall be granted seniqrity  rights."
Although this language does not expressly grant the City the right to hire
temporary employees, we have found no other language in the contract which
limits the City's rights in this regard. Clearly this language contemplates
the ability of the City to hire temporary employees.

In sum the Union failed to prove that there had been a fixed practice
of filling long term vacancies such as the one which occurred in Rudzinski's
case strictly on the basis of overtime. Accordingly, we dismiss.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low

s/ Craig Shea
Craig Shea
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