
p e formed the work of washing pots and pans as well as many other duties.
(I zzi's observation is for a period which began well after the 1982
d i continuance of Allison's "after 2:00 p.m."  extra hours.

b 23. The sole testimony in support of the Union's claim that washing
po s and pans was not previously within the duty of head custodian was that
of John Mosby, who is and has been Union President for 16-17  years.

24. Mosby states that the.duty  of washing pots and pans was done in
"extra hours" of Allison and other employees, not during their regular

as custodians, and they thus received extra pay.

d 25. Mosby claims to have learned this during his investigation which
le to the filing of the Wage and Hour complaint.

k 26. Mosby is not assigned to nor present in the Central Kitchen on a
r e ular basis.

:

27. In June 1985, in anticipation of Allison's scheduled July 1985
r e irement, a vacancy-was posted for the position of Head Custodian at
C e tral Kitchen.

As is customary, the posting (Ex. 3) included no formal job
but it did include the following statement:

NOTE: The Head Custodian at the Central Kitchen shall also clean,
maintain and repair the equipment necessary to prepare food and
other supplies, set .up food carts, pots and pans and other related
equipment required for transporting of foods from and to the
Central Kitchen.

Such duties as are specific to the Central Kitchen operation.

who was then a Maintenance Mechanic at a school, was
the head custodian job on June 25, 1985, actually beginning work in

3
30. In or about September 1985, with the start of the school year and

fo d service program (and related assignment of washing pots and pans),
Re es stated to management his belief that washing the pots and pans was not
pa t of his job.

31. Shortly after Union President Mosby's  return from vacation (which
ed September 3, 1985), Reyes protested to the Union about washing pots
pans, a duty which at that point had been given to him for a few days.

32. Reyes objected because he believed the duty was not part of his
j o nor in the. job description that was contained in the Union contract.

:

33. Although protesting the assignment, Reyes has never actually
r e used to wash the pots and pans, as reflected in the testimony of Chef
Sp cialist James Iezzi, his immediate supervisor.

I -4-
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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

I-

tln the matter of

INORWALK BOARD OF EDUCATION

-and-

LOCAL 1042, COUNCIL 4,
AFSCME, AFL-CIO

ICase  Nos. MPP-9663  and MPP-9949

AIPPEARANCES

Decision No. 2602

December 1, 1987

2~110, Flaherty, Houser  & Murphy, P.C.
Frank W. Murphy, Esq.

the Board of Education

bara  J. Collins, Atty.,
the Union

DECISION
and

DISMISSAL OF COMPLAINT
and

I O R D E R .

.

On December 23, 1985, Local 1042, Council 64,  AFSCME, AFL-CIO (the
) filed with the Connecticut State Board of Labor Relations (the Labor
) a complaint (Case No. MPP-9663) alleging that the Norwalk Board of
tion (the Employer or the Board of Education) had engaged and was
ng in prohibited practices within the meaning of Section T-470  of the
pal Employee Relations Act (the Act), in particular 7-470 (A) (4),

se the Employer had "... without notice to the Union, altered the clear
of the Union's job description and as such, has assigned work to said

oyee that is not contained in the job description." On June 2, 1986,
nion filed an additional complaint (Case No. MPP-9949) alleging that

loyer had further violated the Act, in particular Sections 7-470 (A)
(3) and (4) by its failure to accept a proposed remedy to the prior

nt, by interfering with, restraining and coercing employee(s) who
relief, and by discriminating against an employee(s) because they

information pursuant to the prior complaint (MPP-9663).

' The complaint concerning alteration of the job description (Case No.
involves the allegation that the duty of "washing pots and pans"
unilaterally to the head custodian's job. At the hearing, the

complaint (Case No. MPP-9949) was limited in scope and now rests
that head custodian, Luis Reyes, was retained in probationary

rather than being designated a permanent employee due to his protest
pots and pans.
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After the requisite preliminary steps had been duly taken, the matters
w e e consolidated for a hearing which was held on September 29, 1986 and
re pened  for limited testimony on February 19, 1987. Both parties appeared
at t h e hearing and were provided a full opportunity to present evidence,
ex mine and cross-examine witnesses and make argument. Both parties
s u sequently filed written briefs, the last of which was received on April
14 1987.

b On the basis of the record-before us, we make the following findings of
fa t, conclusions of law, dismissal of complaint and order.

!
Findings of Fact

I. The Norwalk Board of Education is a municipal employer within the
me ning of the Act.

2. Local 1042, Council 4, AFSCME, AFL-CIO is an employee organization
hin the meaning of the Act.

3. For many years the Union has represented a unit of custodial
em loyees of the Board of Education.

4. A sister local, Local 1748 of Council 4, AFSCME, represents a unit
also employed by the Board of Education, including

assigned to the Ventral Kitchen," a facility
and then delivered by truck to about I5

e nature of the facility is discussed in Norwalk

5. Since

L
1973, there has been assigned to the Central Kitchen a full-

t i head custodian, who is in the Union's custodial bargaining unit.

6. There is also a custodian/truck driver at Central Kitchen who is in
the custodial unit, and whose job duties were at issue in Norwalk Board of
Edu ation, Decision No. 2603 (1987), issued at approximately the same time
as his decision.

I 7. The current head custodian is Luis Reyes.

i

8. The dispute herein centers around:the  assignment of Reyes to wash
var ous "pots and pans"  which are used in preparation of lunches at Central
Kit hen.

b 9. In the current collective bargaining agreement there is one job
des ription for head custodian.

i

10. There has never been a separate job description for the head
cus odian at Central Kitchen, although the job differs in many details from
the position of head custodian in a school due to the different nature and
pur ose of the physical plant.

Neither party has ever requested negotiations for a separate job

I -2-



12. The job description for head custodian states in part:

GENERAL:

A head custodian is in general, responsible for the maintenance
and protection of all school property committed to his charge.
He is responsible for the work of other custodians and custodial
assistants in the building. The head custodian is immediately
responsible to the school principal and director of maintenance.

SCOPE OF WORK:

1. Supervise and participate in the cleaning and care of
floors, walls, ceilings, windows, furniture and all
equipment and facilities of the school plant.

x x x

13. The job description enumerates a total of 11 custodial duties
in "Scope  of Work".

14. Reyes'  predecessor as head custodian was James Allison, who held
osition from 1973  until retirement in July, 1985.

15. When James Allison held the position of full-time head custodian,
rked the job from 6:00  a.m. to 2:00 p.m.

16. Starting in (or before) July 1979, Allison, by his own request,
working an extra part-time job at Central Kitchen after 2:00 p.m., a

hose duties were the same as those he performed as head custodian.

17. The part-time position was discontinued in February 1982 following
termination by the State Wage and Hour Division that the additional
-time*'  hours had to be paid at a "time  and a half" rate, a condition '
was apparently unacceptable to the Board of Education.

18. As established by the testimony of Food Service Coordinator Frank
s and former Assistant Superintendent of Schools for Business Affairs
es Wagner, when Allison was head custodian he washed the major pots and
and operated the pan washing machine that did much of that work.

19. As established by Harris' testimony, between 1979 and 1982 Allison
did the washing of pots and pans with the same frequency during his regular
6:cO  a.m. to 2:00 p.m. shift as during the part-time hours after 2:00 p.m.;.i.e., the washing was not concentrated in the part-time hours.

20. Harris has held his position since 1967  and Wagner was employed
fr m 1973 to 1980.

i

21. Both Harris and Wagner were involved in supervision of the Central
K i then  since it opened in 1973.

22. Chef Specialist James Iezzi , who has been directly in charge of
the Kitchen and its staff since about 1984, testified credibly that Allison

-3-
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34. Food Services Coordinator Harris spoke with Reyes about "his job

a s ignment" on September 6 and September 18, 1985.

35. On September 18, following these conversations, Harris wrote a
meno  which stated that at the time of the job bid "all job assignments,
inoluding washing pots and pans and the cleanliness of the Central Kitchen

e thoroughly discussed" before the job was awarded and noted Reyes' view
t washing pots and pans was not within the job duties. He stated, "The
tral Kitchen assignment including washing pots and pans, was once more
roughly explained to him,"  and concluded, "Mr.  Reyes'  performance will

have to improve prior to the expiration of his probationary period in order
to be considered a permanent Head Custodian at the Central Kitchen."

36. On or about October 30, 1985,  Harris met with Coordinator of
todians Vincent DeMasi and Chief Specialist Iezzi  concerning the issue of
hing  pots and pans.

di
wa
hi
i

37. Harris testified that this meeting was "primarily to discuss our
satisfaction with Mr. Reyes performance, specifically his reluctance to
h pots and pans. Mr. Reyes was given a warning at that time that unless
performance improved he would be rejected as Head Custodian position

wi hin the 90 day probationary period."

On November 7, 1985, Harris met with DeMasi, Iezzi, and Union
sident John Mosby on this matter, but the testimony did not reveal the

of this meeting.

39. Harris testified that on November 11, 1985, "Mr.  Reyes was
ected  within the ninety day probationary period because of his failure to
form duties as Head Custodian of the Central Kitchen."

40. The emphasis in Harris' testimony concerning Reyes and the ,
ection  of Reyes for permanent employment was based on Reyes' alleged
lure to clean pots and pans.

41. On November 12, 1985, the Union filed a grievance claiming a
lation of the contractual job description and past practice (i.e.
arently relating to Reyes' job duties). The grievance did not refer to
e s ' probationary or non permanent status.

On December 17,  1985,  the grievance was denied at Step III by
of Schools Ralph Sloan based on the assertion that the head

todian at Central Kitchen has always.cleaned pots and pans.

d 43. The grievance was not appealed to the fourth step or to
ar itration.

1 44.  On December 23, 1985,  the instant complaint was filed.

ha
pe
wa
i

45. Apparently Reyes has remained in the head custodian position and
not regularly been assigned the duty of washing pots and pans during the

dency  of the complaint, although it was not made clear what his status
nor whether this was as a result of agreement between the parties to

ho d his status in limbo.

I -5-



Conclusions of Law

Ordinarily an employer may not unilaterally make a substantial
in job content of a unit position unless the employer proves an

defense.

The Union has not met its burden of showing that a substantial
nge in practice occurred in this case concerning the assignment of

pots and pans; therefore, no violation of the duty to bargain exists

The Employer violated the Act by rejecting Reyes for permanent
because he had protested, through the Union, that the assignment of
pots and pans was contractually incorrect.
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Discussion

These cases, while consolidated, involve two separate types of claims.
lust determine whether the Board of Education added the duty of "washing
1 and pans"  to the job or job description of head custodian, thereby
.ng  a unilateral change in violation of the duty to bargain with the
bn. Also we must decide whether the Board of Education retaliated
.nst  incumbent Head Custodian Luis Reyes due to his protests about
dng  pots and pans, including his grievance and/or the filing of a
libited practice complaint. We deal with these issues separately.

The Alleged Unilateral Change (Case No. MPP-9663)

We must assess the claim of a unilateral change according to our well-
tblished doctrines. As a starting point we note that "job  contentl'  is,
narily  a mandatory subject of bargaining. State of Connecticut (Execu-
! Branch), Decision No. 2052 (1981); Town of North Branford, Decision No.
!(1983Jl  We have consistently held that, absent an appropriate ,defense,
!mployer's  unilateral change in a condition of employment involving a
Latory subject of bargaining will constitute an illegal refusal to bar-
1 and a prohibited practice under the Act unless the employer proves an
:opriate defense. NLRB V. Katz, 369 U.S. 736 (1962); Town of Wewington,
ision  No. 1116 (1973), aff'd  in Town of Newington  v.  Conn. State Bdi of-
)r Relations, etal, Dk. 109307 Court of Common Pleas, Hartford County
:* 11, 1973); Personnel Policy Board, Decision No. 1461 (1976); Board of
ice Commissioners, Town of Hamden,  Decision No. 1484  (1977). In order to
lblish a prima facie case of unilateral change, a complainant has the- -
len  of proving the existence of a fixed practice from which the employer
departed. City of New Haven, Decision No. 2361 (1985); Redding  Board of
:ation, Decision No. 1922 (1980); Trumbull Board of Education, Decision
1690 (1978).

The key issue in this case is whether there was any change in practice.
ire  convinced by credible testimony that Reyes'  predecessor, James
ison, regularly performed the duty of washing pots and pans as part of
full-time head custodian position. The only contradictory evidence was

-6-



th assertion of Union President John Mosby, based on his investigation of a
and Hour complaint, that if Allison washed pots and pans it was in the
er hours"  part-time job. Nothing in Mosby's  testimony reflected that
conclusion was based on having personally observed Allison's work, and
vidence  does not establish that Mosby was at the Central Kitchen often

to make those observations himself. In contrast, the testimony of
f Education witnesses was based on their own observations during
requent presence in Central Kitchen performing supervisory duties.*

of Food Services Frank Harris testified specifically that Allison
ed pots and pans during his regular shift. Moreover, given the fact

rent Chef Specialist Iezzi was not employed until after Allison's
-time job had been eliminated, Iezzi's  observation that Allison
larly washed pots and pans makes it clear that the work was done during

s regular shift.

Since Allison regularly washed pots and pans as part of the duties of
d custodian at Central Kitchen, the assignment of that duty to Reyes
stituted no change in practice. Therefore the Union has not established
basis for a unilateral change in violation of any bargaining obliga-

Alternatively, we note that the current job description's reference
head custodian cleaning I' . ..a11 equipment and facilities of the
plant" (see Finding of Fact 13)  is worded broadly enough to include

aning pots and pans where such are integral aspects of Central Kitchen's
on and equipment. Thus, even if we were assessing the assignment of

g pots and pans as of its initial institution in 1973, we would
r that the assignment did not constitute a unilateral change in the
cription or job duties.**

We also conclude that the %ote"  about the nature of the job duties
w ch was included in the job description did not constitute a unilateral
C nge in the job description for two reasons. First, it was simply a
cl rification  of.the  broadly worded job description of head custodian to *
ma e the duties at this location clear to bidders and did not conflict with

-:

or supersede the job description. We need not decide if we would view it
di ferently had either party previously sought to develop a separate job
de cription for the Central Kitchen head custodian. Additionally, the note
me ly confirmed longstanding practice as to job duties.

P In sum, we conclude that there has been no unilateral change and no
r e usal to bargain as to the duty of "washing pots and pans."

* We have not relied in any way on the affidavit of former Chef Specialist
Jeffrey Simpson in our Findings of Fact or Conclusions.

** We reject the Union's argument that it has never waived its right to
bargain since it never had proper notice of the washing duty. We conclude
that the Union either knew or should have known of this duty which has been
open and ongoing for twelve years.
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The Retaliation Claim (MPP-9949)

Here we must assess the instant claim of illegal retaliation against
Luis Reyes within the context of our existing case law. It is well
established that an employer commits a prohibited practice under the Act*
when it discriminates against an employee because of his union activities.
South&&on  Board of Education, Decision No. 1240  (1974); City of Waterbury
Police), Decision No. 1074 (1972); Town of Windham,  Decision No. 831
(1968) The assertion of a claimed contractual right and the filing of
g ieva:ces,  are clearly included as protected union activities. City of New
London, Decision No. 952 (1972); State of Connecticut, Decision No. 823
-(1979);  City of New Haven, Decision No. 2159(1982);City  of Stamford,
Decision No. 2302 (1984).
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Where such a discrimination or retaliation is alleged, our prior
.sions have made clear that the complainant Union has the burden of
ring that the employee was discriminated against because of his Union
.vity  or at least that his Union activity was a substantial factor in
aging  about the discrimination. Connecticut Yankee Catering Co., Inc.,
ision  No. 1601 (1977); State of Connecticut, Department of Mental
trdation, Decision No. 1988 (1981). In analyzing the facts, we must draw
zences  from the evidence presented to us. Connecticut Yankee Catering
, Inc., Decision No. 1601 (1977); Town of Windham,  Decision No. 831
j8).We  must also weigh all of the facts. Beebe School Transportation,
:, Decision No. 1731 (1979); City of New Haven, Decision No. 2159 (1982).

It is clear from the evidence that the "pots and pans"  issue was the
lcipal,  if not the only, reason Reyes "failedl'  his probationary period.
1 is demonstrated by the fact that the "pots  and pans"  duty was the major
.c of Food Service Coordinator Frank Harris' conversations with Reyes on
member 6 and September 18 and of the memo of September 18, and that it
the substance of the October 30, 1985 meeting. Yet by testimony of .
!sf immediate supervisor, James Iezzi,  Reyes never refused to perform
I work. Thus in reality Reyes was rejected for permanent emloyment
luse  he protested the assignment. The evidence established that this
;est  consisted of statements to management that washing pots and pans was
part of his job, as well as direct and open protest to the Union in
ly September 1985. That protest continued by way of at least one meeting
:he  subject between Union President Mosby and management on November 7.
such  Reyes was engaged in protected union activities (see citations
re ). We conclude that the evidence is'sufficient for us to draw the
?rence  that the November 11 rejection of Reyes was due to his protests,
titularly  in the absence of evidence of any other inadequacy prompting
tgement's' conclusion and since Reyes never refused to do the work. We
? that Reyes'  protest was based on the terms of the collective bargaining
cement and the job description contained therein. While he may not have
1 very articulate on this point, the basis of his protest was made clear
&I resort to the Union and the nature of its intervention in his

Section 7-470(a)(l)  prohibits a municipal employer from "Interfering,
training or coercing employees in the exercise of the rights guaranteed
section 7-468.

-8-
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We also observe that Reyes was formally rejected on November 11;
ot simply held in probationary status while the parties resolved
ood faith dispute about the assignment. The extended "probationary"
rose after the formal rejection. Given our conclusion that Reyes'
n for permanent employment was improperly motivated by his contrac-
ased, Union-assisted protest of the duty of washing pots and pans,
ude that Reyes mus t be given a new full probationary period.* It is
t "washing pots and pans" is properly within Reyes duties. The
b e assigned during Reyes'  probationary period and his performance

We note that the evidence does not demonstrate that there was any
due to the filing of the grievance or the complaint. The

employment predated these actions. The continuation
position was a good faith attempt to avoid hasty action

of the complaint. No evidence was presented of
crimination or retaliation treatment toward Reyes after the grievance or

.

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State
Boa d of Labor Relations by the Municipal Employee Relations Act, it is
he by

b ORDERED, that the complaint filed in Case No. MPP-9663 be, and the same
her by is, dismissed; and it is further

1 ORDERED, that the Norwalk Board of Education shall

:

I . Cease and desist from rejecting for permanent status transferred
emp oyees, including Luis Reyes, or otherwise discriminating against
emp oyees because they have engaged in protected union activity.

k II. Take the following affirmative action which the Board finds will
eff ctuate the purposes of the Act:

+1
w

(a) Remove from its files and the personnel file of Luis Reyes
any reference to the November 1985 rejection of Reyes for permanent
status;

(b) Provide to Reyes in the position of head custodian a new,
full go-day  probationary period as provided by the collective
bargaining agreement;

(c) Post immediately and leave posted for a period of sixty
(60)  consecutive days from the date of posting, in a conspicuous
place where the employees customarily assemble, a copy of this
Decision and Order in its entirety; and

? probationary period may be reduced in time if the Union and management
?.
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(d) Notify the Connecticut State Board of Labor Relations
at its office in the Labor Departnient, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order of the steps taken by the Norwalk
Board of Education to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low

s/ Craig Shea
Craig Shea

s/ Margaret A. Lareau
Margaret A. Lareau

Sloan, Superintendent of Schools
lk Board of Education CERTIFIED (RRR) .

hin Street
lk, Connecticut 06852

Fran Murphy, Esq.
Tier ey, Zullo, Flaherty, Hauser  & Murphy
P.  0

i
Box 2028, 134  East Avenue

Norw lk, Connecticut 06852

ooper, Staff Representative
#4,  AFSCME, AFL-CIO

st Main Street
itain, Connecticut 06051

CERTIFIED (RRR)

llace, Staff Representative
#4,  AFSCME, AFL-CIO

st Main Street
itain, Connecticut 06051

Barba  a Collins, Esq.
207 W
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Hartf rd, Connecticut 06106

John osby, President Local 1042
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