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DECISION
and

DISMISSAL OF COMPLAINT

On May 18, 1984, Local 1339, I.A.F.F., AFL-CIO (Union) filed with the
nnecticut State Board of Labor Relations (Labor Board) a complaint
leging  that the City of Waterbury (City) had engaged in and was engaging
L practices prohibited by the Municipal Employee Relations Act (Act) in
kat  it unilaterally instituted light duty assignments without written
nsent  of the Union.

After the requisite preliminary steps had been taken, the parties met
n- a pre-trial hearing on August 13, 1985  with a representative of the
tbor  Board at which time the parties entered into a partial stipulation of
cts  and exhibits. On October 28, 1985, the matter came before the Labor
jard  for hearing at which time the parties appeared and were fully heard.
*itten post hearing briefs were filed in December, 1983.
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On the basis of the whole record before us we make the following
f ndings of fact, conclusions of law, and order of dismissal.

Findings of Fact

1. The City is a municipal employer within the meaning of the Act.
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. The Union is an employee organizationwithin the meaning of the
A t.



3. The Union is the exclusive bargaining representative for the unit
o uniformed and investigatory employees in the City's fire department.

The regular duties of most unit employees are firefighter duties
eluding  the full range of such duties related to prevention and

of fires.

i

5. During years prior to April 1984, some employees who suffered
t mporary partial disability resulting from work related injury were
a signed to less strenuous duties of dispatch work in the fire department's
E ergency  Reporting Center (ERC) while in the process of recovering from
h s/her work related injury.

6. At the fact finding stage of the parties' negotiations for a
s ccessor to the collective bargaining agreement which had expired June 30,
1 83, the City made the following proposal specifying the City's  right to
a sign bargaining unit employees to duties which involved less than the full
s ope of firefighter duties.

a w

11 e

No employee in the Firefighting force shall be assigned
to perform any duty which is unrelated to fire fighting,
fire prevention, or rescue work or to the safe-guarding,
care and maintenance of fire fighting equipment and appara-
tus, or to the normal cleaning required to maintain the
quarters and areas in which they are employees in a clean
and sanitary manner.

xxx

The City retains the right, through the Fire Chief, to
institute a 24 hour House Watch in any given Fire Station.
On-shift employees assigned to a firefighting company or
companies within the Fire Station, or an employee
especially assigned to House Watch duty consistent with the
provisions of Article XXX, Section 2, may be assigned to
perform this House Watch duty for all or a major portion of
their tour of duty on a given day or night. The officer in
charge of the Fire Station shall allocate the House Watch
duty, if imposed by the Fire Chief as aforesaid, among the
on-shift employees on a rotating basis, unless an employee
specially assigned to House Watch consistent with the same
provisions of Article XXX, Section 2 has been so assigned
to that Fire Station by the Fire Chief.

(Exhibit 5)

7. This proposal represented one of over one hundred issues in dispute
.een  the parties during the fact finding process.

8 . The fact finder's report was issued on March 16, 1984  and was
meted  by the City.

9 . The fact finder's report did not recommend acceptance of the City's
losal  set forth in Finding six (6),  supra.
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) 10. In April 1984, the City determined that it had the right to order
it employees who were temporarily partially disabled due to injury to

to work and perform light duties which they were physically able to

b
d

ak

11. Accordingly, such employees who were certified by a physician to
able to perform such duties, were ordered to report to work and perform

ties'including answering telephones, minor janitorial work depending on
t e condition of the employee, and providing security when fire fighting

paratus exited the firehouse.

?

12. On April 6, 1984, Peter S. Carozza,  President of the Union, wrote
a letter to Chief I. C. DelBuono  requesting negotiations on the subject of
'I ight Duty"  assignments (Exhibit 2). On the same date the Union filed a
g ievance claiming a violation of Article X, Injury Leave (Exhibit 3).

13. The grievance was still pending at the time of our hearing on the
p sent case.

Since April 1984 to the date of our hearing, a total of approxi-
25 firefighters had been placed on light duty assignment at one time

(Tr. 6).

In December 1984, the parties reached agreement on a successor
lective  bargaining agreement to cover the period July 1, 1983 to June 30,

That agreement was ratified by the local legislative body on February

The successor collective bargaining agreement contained no new
guage  from what had existed in the expired collective bargaining agree-
t on any subject relevant to the present case.

Article X of the contract entitled Injury Leave provides that
ch employee who is injured or disabled in the performance of his duties

be entitled to injury leave with full pay from the date of injury
such time as he is able to return to duty..."

i

18. When an employee receives such injury leave, a portion of the pay
co es from Worker's Compensation temporary total disability payments. The
Ci y also pays the difference between those payments and the employee's full
pa . The portion of the pay which is comprised of Worker's Compensation
pa merits is not taxable wages pursuant to the internal revenue code.

~ 19.

e

A firefighter who is assigned to light duty is not considered to
be receiving Article X Injury Leave Wages. Instead he/she is receiving
no ma1 wages under Article XXV of the contract, all of which are considered
ta able wages for IRS purposes.

Conclusions of Law
I

1. The City historically had assigned employees who were unable to
pe form

4

the full range of firefighter duties to work in the ERC and there-
fo e the Union failed to establish that the light duty assignments made
af er april 1984 constituted a substantial change in a major term or
conldition of employment.

-3-



The question of whether or not light duty assignments constitute a
breach of the collective bargaining agreement is a matter over which

have no jurisdiction.

Discussion

The Union claims that the City unilaterally changed existing conditions
employment concerning a mandatory subject of bargaining, when, starting
April 1984, it ordered partially disabled employees to report for work to
form "light  duty"  which they were physically able to perform. It is the
on's position that the making of such assignments under such circumstan-
constituted a substantial change in an existing practice of permitting

loyees who were unable to perform the full range of firefighter duties to
ain  at home and receive full pay untilable  to return to work performing
full range of firefighter duties. So there will be no misunderstanding

the thrust of the Union's complaint, the Union does not allege that the
in question are outside the scope of firefighter job duties.

cus of the complaint is that there existed a practice of
ighters to stay home while collecting full pay and not be

uired to return to work until able to perform the full range of fire-
The Union considers this alleged practice  to be an employee

a s unilaterally withdrawn. The Union points out that the
'financially harms employees because when the employee is not

ork, his/her net pay is higher because that portion of his
that comes from worker's compensation benefits is not subject to federal

ome or social security taxes. The Union also points out that if an
s ill while not reporting for work, he has no sick leave
he is required to report for light duty and becomes ill and

sequently misses work, he has sick leave charged for the absence.

To establish a prima facie case when alleging a violation of the duty- -
t o bargain by unilateral change , a union must show that the employer has
m a e a substantial change in an existing major term or condition of employ-
ment. Town of Newington Board of Education, Decision No. 1116  (1973); ToA
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of ast Haven, Decision N-ate of Connecticut (ComptrolleF),
Dee sion No. 1871 (1980); Town of Clinton, Decision No. 2168 (1982). Absent
proof that such a change in practice has occurred, the union fails to meet

facie case when alleging a violation of the duty
, a union must show that the employer has

change in an existing major term or condition of employ-
of Education, Decision No. 1116  (1973); Town

N-ate of Connecticut (ComptrolleF),
Town of Clinton, Decision No. 2168 (1982). Absent

in practice has occurred, the union fails to meet
its/ threshold burden and no further inquiry is warranted.

In the present case, the record shows that in the past the City has
gned firefighters recovering from job related injury to work in the ERC
orming  less than the full range of firefighting duties, provided they
physically able to perform the ERC duties. Although the ERC duties are

the same "light duties" as assigned beginning in April 1984, there is no
ute that both ERC and the post-April 1984 duties are both light duties
h e sense that they are less physically demanding and narrower in scope
the full range of firefighter job duties. Nhile  it is true that his-

tally  in the ERC context the City has not been consistent in assigning
oyees to light duty in all instances of temporary partial disability
lting from work related injury, it is equally true that the City also
not had a consistent uniform practice of allowing employees in such
umstances  to remain at home and receive full pay. Thus, the Union has
ed to establish that the City changed an existing practice when in
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1984 it regularly required less than fully disabled employees (i.e.
partially disabled fire fighters) to report for work and perform
which they are physically able and medically certified to
such time as they are able to return to the full range of

Accordingly, the Union has failed to establish a prima
complaint must be dismissed.

l!t may or may not be that what the City is requiring now (and what it
intermittently required in'the past) constitutes a breach of the

The Union argues that the current program
However, this is not a question over which we

jurisdiction. Disputes involving the mere breach of a collective
b rgaining agreement are for the grievance arbitration process. Town of

supra; State of Connecticut (Comptrm

NlioG6  (198;).I n  f a c t ,  t h e  U n i o n  h a s  fried  a
; Hartford Board of Education, Decision  No. 2141 (1982); New Haven
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.evance  on this subject matter and that grievance is currently pending for
litration before the Board of Mediation and Arbitration. As discussed
ve,  because the Union has not shown that the City has departed from
sting past practice, it has not made a prima facie case of a refusal to
,gain  under the Act. Accordingly, the Uxis  left to pursue its griev-
!e before the Board of Mediation and Arbitration which has jurisdiction
'r the alleged breach of the collective bargaining agreement.

t
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Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
rd of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
imissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Craig Shea
Craig Shea
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