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DECISION and ORDER

On May 29, 1986, Local 391 of Council #4,  AFSCME, AFL-CIO (Union) filed
with the Connecticut State Board of Labor Relations (Board) a complaint
alleging that the State of Connecticut, Department of Corrections

espondent) was engaged in practices prohibited by Section 5-272 of the Act
ncerning Collective Bargaining for State Employees (the Act) in that "by

interfering with, restraining, and coercing employees requesting Union
representation and by refusing Union representatives to be in attendance
dLring  interrogation sessions."

:

After the requisite preliminary steps had been duly taken, the matter
c me before the Board for hearing on March 17, 1986, at which time the
p rties appeared and were fully heard. Both parties filed written briefs.

On the basis of the record before us, we make the following findings of
conclusions of law, and order.
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Findings of Fact

1. The Respondent is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act
and is the exclusive bargaining representative for a unit of correctional
officers employed by the Respondent with exclusions 'not here relevant.

3. Peter Gallagher and Richard Howe were hired by Respondent as
correction officers on March 29, 1985. As newly hired corrections officers,
Gallagher and Howe served one month of training at the police academy before
reporting to a corrections facility at Somers.

4. On May 7, 1985, an incident occurred at Somers which allegedly
involved an assault of a correctional officer by an inmate.

5. An investigation of the incident was immediately begun by members
of the Corrections Department Standards Compliance Unit. Lieutenants David
Villa and James Huckabee were in charge of the investigation.

6. On May 9,  1985, Villa and Huckabee conducted a series of interviews
with a number of correction officers who were in and around the scene of the
incident.

7. Among those interviewed were Officers Gallagher and Howe. During
these interviews Gallagher and Howe were provided Union representation by
Union Steward Gary Chenot.

8. Another round of interviews were conducted on May 13, 1985. At the
beginning of these interviews, Chenot indicated to Villa that he would be

the employees during the interview process. Also present was
an Executive Board member of the Union who indicated to

present as an observer.

At one point during this investigation, Villa and Huckabee inter-
iewed Chenot. During that interview Chenot was represented by Thibodeau.

During the interview with Gallagher, Villa made it clear that he
idn't  believe Gallagher's May 9, 1985 statement. He made a number of

comments and warned Gallagher that as a probationary employee
can be walked out the door at any time." (Tr. 19).

b 11. The interview became heated and Chenot tried to intervene on
allagher's behalf but was told by Villa, "Listen, you are only here to
bserve. I don't want to hear anything else from you."

12. At several other times during the interview Chenot tried to
ntervene but was warned by Villa not to say anything.

13. During lunch, Villa and Huckabee conferred with Mary Ann Connors,
heir supervisor, regarding the presence of two Union stewards at the
nterview. O'Connor informed them that there was no such practice to afford
n employee two Union stewards and directed them not to continue that
rocedure.
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14. Thereafter, Thibodeau was approached and told to report to Captain
ulian, the shift supervisor. Julian then ordered Thibodeau back to his
ost.

c
15. Howe protested and made it clear to Villa and Huckabee that he

anted  Thibodeau to represent him during the interview.

16. Thereafter the Howe interview commenced under protest with Chenot
cting  as Howe's representative. Thibodeau reported back to his regular
ost.

17. On May 22, 1985, Howe was interviewed again about the May 7, 1985
ncident. At this interview he was represented by Officer Pecan, a Union
teward.

18. On May 24,  1985, Howe was told to report to the Assistant Warden's
ffice. At this meeting Howe was told he was being discharged and was given
letter explaining the reasons for his discharge, which he read. He was

hen asked if he had anything else to say. Howe responded that he had
othing else to say because "there  was only so many ways to tell the truth."

19. At some point during this May 24,  1985 meeting, Howe was asked if
e could have a Union representative. He was told that he could not have
ne.

20. Gallagher was terminated the same day, May 24,  1985.  The record
oes not show, however, whether Gallagher was interviewed a third time or
hether he was personally handed his termination letter.

21. There was testimony by the Union that there existed a past
ractice to have two Union representatives available in situations where the
espondent conducted more than one interview simultaneously.

Conclusions of Law

1. An employee represented by a statutory bargaining agent has a
tatutory right to be accompanied by a representative of that agent at an
nterview requested by the employer to elicit information from the employee
en the employee reasonably believes that the meeting may jeopardize his or

er job security, subject to the conditions placed upon that right by NLRB
~~g~~~"r~~~,u~~~.;7~~08~.~R~5~~g~8(~~~)~689  (1975) and ILGWU  v- Qmm

”der26ection
At such a meeting it is a deprivation of employee statutory rights

5-271(a) and a prohibited practice under Section 5-272(a)(l)
o the Act for the employer to require the union representative to remain
s-lent  throughout the meeting.

i

3. At such a meeting, where there are two or more representatives
p esent and available, it is a deprivation of the employee's statutory
r'ghts under Section 5-271(a) and a prohibited practice under Section
5 272(a)(c) of the Act for the employer to select the employee's repre-
s ntative.
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Discussion

Under the rule of NLRB v.  Weingarten, Inc., 420 U.S. 251, 88 LRRM 2689
(1975), an employee has the right to the presence of union representation at
an investigatory interview which the employee reasonably believes may result
i,n  disciplinary action. This right arises in situations where the employee
reasonably believes that discipline or jeopardy to job security may result.
'Ihe  employee must request union representation. The employer may refuse to
permit the representation by either terminating the interview and informing
the employee, that the interview is purely voluntary. However, the employer
is under no obligation to bargain with the union representative at this
meeting.

with other aspects o f t h e Weingarten rule in East
Decision No. 1664 (1978); Town of Watertown,

The Union argues that the Respondent has violated Howe's and
llagher's  Weingarten rights in the following ways: (1) by refusing Howe
e representative of his choice at the May 13, 1985  interview; (2) by

I

We have not, in our previous cases concerning the subject of Weingarten
ts, focused upon the question whether an employee has the right to
ct a union representative of its choice at an investigatory meeting.
Union argues that there is case law under the National Labor Relations
which holds that an employer cannot dictate the choice of an employee's
esentative unless the employee's choice cannot be readily made

Montgomery Ward Co., 273 NLRB 154, 118 LRRM 1025, 1026 n.9
ca Cola Bottling Co. of Los Angeles, 227 NLRB 1276, 94 LRRM 1200
cific  Gas Co., 253 NLRB 154, 106 LRRM 1077 (1981).

In Montgomery Ward, the employer interviewed,an  employee after denying
employee's request for his work supervisor, stating that a tape

of the interview would serve as the employee's protection. The
that even assuming that the requested work supervisor was a
supervisor and therefore ineligible to represent the employee, the
request nevertheless put the employer on notice that he desired

resentation and its failure to provide the employee with representation
a violation of the employee's Weingarten rights. In Coca Cola, supra,

employee requested a union representative who was not available ar
Both the employee and the employer knew that union
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representative was away on vacation and the NLRB found that the employee's
insistence on the union representative was in essence a request that the
meeting be postponed. In holding that an employer is not required to
postpone an investigatory interview, the NLRB stated:

. ..there is nothing in the Supreme Court's  opinion in Weingarten
which indicates that an employer must postpone 'interviews with its
employees because a particular union representative, here the shop
steward, is unavailable either for personal or other reasons for
which the employer is not responsible, where another representa-
tive is available whose presence could have been requested by the
employee in the absent representative's place. Indeed, the
Supreme Court was careful to point out that the exercise by
employees of the right to representation at an interview may not
interfere with legitimate employer prerogatives. Certainly the
right to hold interviews of this type without delay is a legiti-
mate employer prerogative. The fact that "it would not have been
a disaster" to postpone the meeting to await Murphy's return is
therefore immaterial.

(footnotes omitted)

In Pacific Gas Co., supra, the NLRB held that an employee may not
refuse a union representativewho  is available on the premises and insist
pon the presence of a union representative who is not at that location and
ho does not normally represent the employees at that location.

The Respondent, on the other hand, argues that these cases support its
osition and frames the issue in an entirely different light: whether an
dditional union member may be excluded from an investigatory interview at
hich  a union steward is already present? In this vein, Respondent points
o the fact that it was Villa's understanding that Thibodeau was present at
o m e of these interviews as an observer and only allowed him to remain
ecause he did  not wish to create a controversy. Once the interviewers
oke for lunch they checked out the appropriateness of having two union

epresentatives present. In doing so, they were told that only one
epresentative would be allowed. Moreover, Respondent argues that the
xclusion of Thibodeau was not intended to thwart Howe's interview since
here was no evidence in the record to show that Thibodeau was somehow
etter suited to protect Howe's interest. In fact, Chenot had represented
owe at his earlier interview. Clearly, as the argument goes, they had
othing to gain by imposing Chenot upon Howe.

We agree with the Respondent that there was nothing in the record to
uggest that Thibodeau was somehow better suited than Chenot to protect
owe's interest. Nor do we disagree with Villa's initial understanding of
hibodeau's  role as observer. But these facts do not, in our estimation,
xcuse  the Respondent's conduct. The issue before us is not whether an
mployee can have two union representatives at an investigatory interview,
ut whether the employee and not the employer can choose between two avail-
b l e union representatives. Howe was only asking for Thibodeau to be his
nion representative. Thibodeau was a Union steward and was present as an
bserver. However, as he testified, his presence was desired by Council 4
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in the event the Respondent attempted to interview two employees simul-
taneously. Furthermore, Thibodeau did act as a Union representative for
Chenot who was also questioned during this investigation. To suggest that
Thibodeau could switch roles for Chenot but not for Howe strains logic. In
addition, there was no reason offered by Respondent explaining its decision
to exclude Thibodeau and not Chenot from the interview process. Was
Thibodeau somehow more needed or valuable to be at his post than Chenot?
If so, the record did not show it. Respondent's decision to ignore Howe's
request clearly conveys the idea to the bargaining unit that the bargaining
relationship is not one of equal adversaries but rather one of employer
domination. It cannot but have the effect of undermining the Union's
position with its rank and file. Based upon these facts, the Respondent's
decision to ignore an employee's request for union representation when there
was a choice between two available union representatives, violates Section
5-270(a)(l)  of the Act.

The cases cited by both parties, specifically Pacific Gas Co., supra,
and Coca Cola, supra, are not incompatible with our decision. They hold
that an employee not insist upon a specific union representative who is
not available at the work site through no fault of the employer. We agree
with the reasoning of those decisions and do not mean to suggest that an
employee can unreasonably delay the investigatory interview by requesting a
union steward who is absent from the work site due to illness, vacation, or
for other reasons when there is another union representative available. Nor
do we hold that an employee can select whomever he wishes to act as his
representative at an investigatory meeting. Our holding is limited to
situations where there are two or more equally available union stewards and
an employee expresses a preference for one of them. In that situation the
employee and not the employer has the right to select among them.

I II.

The Union next argues that the Respondent violated the Act by refusing
1 e and Gallagher Union representation at their last interview. We dis-

First, there was no evidence in the record to show that Gallagher
in fact been given an interview after the May 13, 1985 investigatory

The only evidence introduced after this point in time was his
ter of termination dated May 24,  1985. In regard to Howe, the evidence
ows that he was interviewed a third time on May 22, 1985 and was repre-
ted by Union steward Pecan. If the Union is arguing that Howe was denied
resentation of his choice at this meeting, it must fail for there was no
dence to suggest that Howe requested another representative and that

ere was one available. More likely, however, the Union is objecting to
lack of union representation at Howe's May 24,  1985 meeting at which

e he was given his termination letter. This last meeting is clearly
stinguishable from the other three. It cannot be characterized as an
estigatory interview. Rather, it was a meeting to apprise Howe of his

ermination. In this regard, our decision in Regional School District No.
Decision No 2356 (1985) controls the facts in this situation. There we

stated:

Since Weingarten, the NLRB has further clarified those types of
situations where employee representation is not required under the
NLRA. Specifically, in Baton Rouge Water Works Co., 246 NLRB No.
161 (1979) the NLRB stated that a meeting held ltsolely  for the
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purpose of informing the employee of, and acting upon a previously
made disciplinary decision does not trigger the right to union
representation." In the same context, the U. S. Court of Appeals,
Fifth Circuit, stated in Anchortank, Inc. v.  NLRB, 618 F.2d  1153
(1980):

Since the disciplinary decision has already--been  made,
the union representative cannot safeguard "the interests
of the entire bargaining unit by exercising vigilance to
make certain that the employer does not initiate or
continue a practice of imposing punishment unjustly."
Weingarten, supra, 420 U.S. at 260-61, 95 S. Ct. at 965
(footnote 0mEEZ:). Similarly, because there is no fact-
finding at such an interview, the union representative
cannot aid the employer and employee by furthering the
former's investi-gation of the incident at issue. See
id. at 262-63, 95 S.Ct. at 966. What occurs at such an
interview is of interest only to the disciplined
employees; it cannot affect the interests of the other
unit employees. Therefore, we hold that section 7 does
not grant an employee the right to representation at an
interview conducted solely to inform the employee of and
acting upon, a predetermined disciplinary decision.

F.2d  1142,
Alfred M.

In the'present case, the employer had made a decision prior to the
neeting to terminate Howe. The May 24,  1985 meeting was held merely to
inform  him of his discharge. In this situation we find no violation of the
Pet.

III.

The third argument raised by the Union is that the Respondent uni-
laterally changed the practice of having two representatives present at a
disciplinary interview. In order to establish a prima facie case, the- -
iespondent has the burden of proving the existence of a fixed practice from
rshich  the employer has unilaterally departed. City of New Haven, Decision
Yo.  2361 (1985); City of Torrington, Decision No. 2122 (1983). The Union's
nitnesses testified that there was a practice of having two Union
representatives available whenever the Respondent was interviewing more than
one employee at the same time. However, there was absolutely no evidence
whatsoever  to show that there had existed a past practice of having two
Union stewards present at an investigatory interview. Accordingly, we
dismiss this part of the complaint.

I I V .

The final argument made by the Union is that Respondent's conduct at
investigatory meetings interfered with their full Weingarten rights.

Union by this argument attempts to show an overall pattern of hostility
owards Howe and Gallagher. We, however, focus on the May 13, 1985 inter-
iew of Gallagher. At that meeting Chenot, acting as a Union steward, was

I -7-



I
, . <,

.

unable to interject in Gallagher's defense, with Villa telling Chenot not to
say anything. In regard to this meeting, Respondent argues that an employer
may regulate the role of the Union representative so as to prevent an adver-
sary confrontation. Weingarten, supra, at 269. Accordingly, Chenot, by his
attempting to interject, was objecting  to Villa's line of questioning much
like that of a trial lawyer turning the interview into an adversary meeting.
Villa's unwillingness to allow Chenot to interrupt constituted a legitimate
regulation of Chenot's participation so as to avoid an adversarial
confrontation.

We have had occasion to review the parameters of a union steward's role
in an investigatory interview. State of-Connecticut, Decision No. 2165
(1982). In that case, the employer refused to allow the union representa-
tive to speak until the end of the interview. Finding that the employer's
conduct was a prohibited practice and a deprivation of employee's rights, we
stated:

The critical portion of a Weingarten type meeting clearly oocurs
during the employer's questioning of the employee. It is while
answering the employer's questions that the-employee most needs
the assistance of his union representative. For instance, the
union representative could help a nervous and frightened employee
by asking the employer for clarification of ambiguous or vague
questions put to the employee. The union representative could
also ask for clarification of ambiguous or vague answers given by
the employee. The union representative could also suggest, but
not insist, that additional relevant lines of questioning be
explored and suggest others who may have relevant knowledge
concerning the problem at issue. On the other hand, the union
representative has no right during the interview to require that
the employer enter into negotiations over the problem being
discussed. Similarly, the union representative may not either by
unduly provocative questions, the tone and manner of his conduct,
or through efforts to obstruct rather than provide clarification,
transform the meeting into a purely adversarial confrontation
between the union representative and the employer.

In the present case, both Chenot and Gallagher testified that Villa at
e May 13, 1985 meeting challenged Gallahger's  original statement as being

The meeting became heated and Villa stated to Gallagher that as
probationay employee, "you can be walked out the door at any time." When
enot tried to interrupt, he was told, "Listen, you are only here to

I don't want to hear anything else from you." Chenot made several
her attempts to interject and each time he was warned by Villa not to say

Villa continued the questioning in a hostile manner at several
mes asking Gallagher if he was a tough guy or macho man. This testimony
s not contradicted by Villa. From it we cannot agree with Respondent's
racterization of Villa's comments as a warning to' Chenot not to go beyond

s designated role and turn the meeting into an adversarial confrontation.
ther, Villa's comments went far beyond that, precluding any verbal
rticipation by Chenot. In fact, Villa's questioning of Gallagher and his
titude towards Chenot seemingly was designed to intimidate Gallagher and
nder Chenot ineffective in his role as Union steward. Moreover, it was
lla who was turning the meeting into an adversarial confrontation and
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Chenot's  attempted intercession reasonably could be construed as an attempt
to effect a more civil tone for the meeting. In context, Villa's behavior
constituted a deprivation of Gallagher's statutory rights and a violation of
the Act.

I v. Remedy

It is clear that whether the Respondent was justified in discharging
o w e or Gallagher, discharge would have been the result even if these
mployee's  Weingarten rights had not been violated. It does not appear to
s that information obtained or not obtained in the tainted interviews
ormed the basis for the discharges. The employer did not believe Howe and
allagher's  asserted lack of knowledge. Both employees had previously been
nterviewed with union representation and at these interviews had responded
o the same questions concerning their actions and knowledge. Whether the
mployer's  disbelief of Howe and Gallagher was reasonable or not, the
mployer was determined to believe what it wanted and would have done so
ven if Thibideau had been present for Howe's later interview and if Chenot
ad been permitted to speak at Gallagher's later interview. Respondent's

opinion had been formed after the earlier interviews at which union repre-
sentation was provided and which had covered the same factual ground. In
view of-this, a back pay award cannot be justified. However, more than a
ere cease and desist order is required to effect the purposes of the Act,

especially in light of the capriciousness and hostility which infected the
behavior and attitude of the Respondent's agents at the time of the inter-
views in which the violations occurred. Additionally and subsequently,

re is to be considered the inherently destructive effect on the Union's
tus as exclusive statutory representative which Respondent's conduct

Accordingly, Respondent will be ordered to offer reinstatement to
th Howe and Gallagher. Their status upon reinstatement shall be as
obationary employees and they will have to serve the remaining portion of
ir probationary period. However, their rate of pay, seniority,* and

nefits at the time of reinstatement shall be at the level they would have
tained had they been continuously employed since hire rather than dis-

Finally, if either Howe or Gallagher are terminated during their
obationary period, we would be highly suspicious that such discharge
sulted from illegal retaliation for their having brought and won this case
less Respondent has a clear and reasonable basis for such discharge. In
i s regard, we note that a discharge which constitutes retaliation for
inging a prohibited practice complaint is itself a violation of the Act
d our orders in such cases routinely include back pay awards.

Provided they will not be able to exercise these seniority rights unless
nd until they become permanent employees.
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By virtue of and pursuant to the powers vested in the Connecticut State
oard of Labor Relations by the Act Concerning Collective Bargaining for
tate Employees, it is hereby

ORDERED, that the State of Connecticut shall -

I . Cease and desist from refusing to provide a Union representative
an investigatory interview as discussed herein.

II. Take the following affirmative action which the Board finds will
'ectuate the purposes of the Act:

O R D E R

(a) Offer reinstatement to Richard Howe and Peter Gallagher under
the following terms and conditions:

(1) That they return as probationary employees and
complete the remainder of their probationary
terms.

(2) That they be paid beginning from the date of
rehire at the salary and receive the level of
fringe benefits and be accorded the seniority
they would have had if they had been con-
tinuously employed rather than discharged.

(b) Post immediately and leave posted for a period of sixty (60)
consecutive days from the date of posting, in a conspicuous place where
the employees involved customarily assemble, a copy of this Decision
and Order in its entirety; and

(c) Report to the Connecticut State Board of Labor Relations at
its offices in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt of
this Decision and Order of the steps taken by the State of Connecticut
to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low

s/ Craig Shea
Craig Shea

s/ Ann M. McCormack
Ann M. McCormack
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