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Pbonnecticut  State Board of Labor Relations (Labor Board) a petition for
declaratory ruling pursuant to Section 4-176  of the Connecticut General
Statutes, raising certain questions under Section 7-471  of the Municipal

loyee Relations Act (the Act). The City's petition requested a
laratory ruling responsive to the following questions:
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September 9, 1987

n the matter of

ITY OF MIDDLETOWN

-and-

OCAL 1073, I.A.F.F.

ase No. MDR-10,585

P E A R A N C E S :

ph E. Wilson, Esq.
the City of Middletown

n Grennan, Sec./Treasurer
Local 1073, I.A.F.F.

DECISION
and

DECLARATORY RULING t

On April 25,  198'7,  the City of Middletown (the City) filed with the

a. Whether under the Municipal Employee Relations Act,
it is a mandatory subject of bargaining that new fire
employees be non-smokers?

b. Whether under the Municipal Employee Relations Act,
it is a mandatory subject of bargaining to require, as a
condition of continued employment, that new fire employees
must be non-smokers on duty for the duration of their
employment with the City of Middletown?

Both the City and Local 1073 of the International Association of Fire
Fi hters
B o
t h

i

(the Union) agreed to waive a formal hearing and instead have the
rd decide the case based upon the relevant facts and arguments cited in
petition and briefs of the parties. The facts set forth in the petition
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In January, 1987, the City changed its job description for
new Fire Department hirees. Specifically, the job descrip-
tion now requires that any City Fire hiree not smoke during
his or her tenure of employment during working hours for the
City of Middletown. The language reads as follows:

"Effective for all individuals hired after January 5,
1987, must be a non-smoker on duty for duration of
employment."

Prior to the change of the job description, new fire hirees
were not required to be nonsmokers or to not smoke during
their tenure of employment during working hours.

n May 22, 1987, the City filed with the Board a brief for the declaratory
uling. The Union chose not to submit a brief.

Having fully considered the questions presented and the arguments made
y those parties filing briefs, we issue the following conclusions of law,
ecision  and declaratory ruling.

I’
Conclusions of Law

1. An employer's decision to limit its consideration of new hirees
nly to applicants who are at the time of application non smokers and to
ire only persons who are non smokers at the time of hire does not
onstitute a mandatory subject of bargaining.

2. An employer's decision wholly to ban smoking by employees while on
uty, including employees who were non smokers when hired, constitutes a
andatory subject of bargaining.

i

Discussion

An employer's unilateral change in an existing condition of employment
hich  involves a mandatory subject of bargaining will constitute an illegal
efusal to bargain and a prohibited practice under Section 7-470(a)(4)  of
he Act unless the employer proves an appropriate defense. NLRB v.  Katz,
69 U.S. 736 (1962); Hartford Board of Education, Decision No. 2473 (1986);

Town of East Haven, Decision No. 1279 (1975). In determining whether a
particular subject should be considered mandatory, we apply a balancing test
erived from the Connecticut Supreme Court's decision in West Hartford
ducation  Association v. DeCourcy, 162 Corm.  566, 295 A.2d  526 (1972). In

DeCourcy,  the Court set forth a test which balanced the degree to which a
sbbject  implicates conditions of employment with the degree to which it

questions of managerial Eights. In Town of East Haven, supra, we
mmarized our understanding of the balancing test set forth in DeCe  as

As DeCourcy recognizes there is an area of overlap between
what have traditionally been thought managerial functions and
what concerns conditions of employment for the employees.
In drawing the line within that area between those items that
must be bargained over and those which the employer may act
on without bargaining a balance must be struck. And in
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striking it the tribunal should consider, we believe, the
directness and the depth of .the  item's impingement on condi-
tions of employment, on the one hand, and, on the other hand,
the extent of the employer's need for unilateral action with-
out negotiation in order to serve or preserve an important
policy decision committed by law to the employer's discre-
tion. (Footnotes omitted). Town of East Haven at 6.

, ,

The City's right to limit its consideration of new hirees only to
applicants who are non smokers at the time of application and to hire only
persons who are non smokers at the time of hire is within the bounds of
management's unilateral discretion. The duty to bargain under labor
relations statutes never has been held to cover the qualities, character- - _-sties,
I

or practices of individuals (i.e. the qualifications)-that determine
hether an individual should be considered for hire. We see no reason to
dopt a different approach in this case. Qualification for initial hire
nto bargaining unit positions, including the l'qualificationll  that a person
e a non smoker during the time of such consideration is not a mandatory
ubject  of bargaining for the exclusive representative of incumbent
mployees. Cf. Allied Chemical and Alkali Workers V*  Pittsburgh Plate

U.S. 157, 173-4 (1971); New Haven Board of Education, Decision
30, 1979), aff'd  in City of New Haven v.  State Board of Labor

36 Conn. Sup 18 (1979). However, the situation is different when
to make non smoking a condition of continued employment

rice  people are hired and have become employees. Here the DeCourcy  test
ust be applied.

We have addressed this question in two previous cases.
{ortland  Board of Education, Decision No. 2001 (March 9, 1981The  i?rLa?s
ase we held that management's interests outweighed the right of teachers to
moke in school buildings. However, that involved circumstances and consid-
rations very different from those in the present case. The determinative
oncern  in Portland was that the employer was a board of education and the
o smoking rule applied to public schools in which one educational goal
i.e. health education) was to influence students to not smoke. Allowing
eachers to smoke in the school building constituted an obvious official
anction o f conduct contrary to important and expressed educational goals of

For this reason, although we found that the smoking prohibition
id affect employee conditions of employment, we found that the employer's
ule prohibiting teachers from smoking in school buildings deeply concerned
matter of educational policy fundamental to the central mission of the

ublic  school enterprise. It also must be noted that the board of
ucation's smoking prohibition in Portland still allowed teachers to go
tside the building and off school property if they wished to smoke. The
esent case is clearly distinguishable from Portland in at least two ways.
rst, the central mission of a fire department is not education. Rather,
is fire prevention and suppression. It is true that an ancillary
n&ion  of many fire departments, at least with respect to fire marshalls,
public education regarding fire codes and safe practices concerning

tential fire hazards. However, these are limited in scope to practices
ich are hazardous in the sense that they may cause fires. Although
oking around flammable substances, smoking while in bed, and throwing a
t cigarette from a motor vehicle are frequently cited as conduct with a
gh potential for starting fires, it has never been argued that smoking



under any and all conditions while working is a fire hazard. The City's
proposed rule is broad in scope. It is not limited to specific circum-
stances where smoking constitutes a clear fire hazard. Rather, it prohibits
smoking at all times, places and circumstances while a person is on duty.
Such a broad rule impacts more deeply on employee conditions of employment
than upon that part of the central mission of firefighting  which concerns
fire prevention or public education concerning fire prevention.

The other case in which we addressed the subject of smoking was Town of
Rocky Hill, Decision No. 2501 (June 10, 1986).I- In that case the employer
had installed a computer system in a part of the office. The system was
highly sensitive to smoke, including cigarette smoke. We held that the
mployer had a managerial right to protect the computer equipment from
amage. However, we held that:

. ..the impact of this employer action impinges directly and
deeply on the conditions of employment of the Town's employees,
and thus the DeCourcy  balancing test must be brought into play--
the balance must be struck. The question is not whether the
decision to protect the computer system must itself be bargained,
but whether the imoact  of that decision on the emolovees must be
the subject of baing.  We hold that it must.

* "

Rocky Hill, p. 7

n the present case, the City has not pointed to any clear danger of damage
o City equipment which may result from smoking. Accordingly, the present
ase is distinguishable from those aspects of Portland and Rocky Hill which
ilitated toward allowing unilateral employer action in the area of non-
moking rules. What remains from those cases insofar as their application

the present case is concerned is our conclusion that no smoking work
les impinge directly and deeply upon employee conditions of employment.
e City does not really dispute this. However, it argues that there are
her considerations central to the mission of a firefighting agency which

deeply implicated and which tilt the balance in favor of unilateral
anagement action. The first consideration argued by the City is the health
nd efficiency of employees. The City argues that employee physical fitness
s essential to the functioning of the department. The second consideration
rgued by the City is that it has an important interest in minimizing its
uture financial expense under that part of state workers compensation laws
overing claims for heart and hypertension afflictions suffered by fire-

/

With respect to the first of these two arguments, we acknowledge that
irefighters must be in sufficiently good physical condition to carry out
irefighting duties and that this is central to the mission of a fire
epartmeut. However, the record contains no evidence showing that employees
ho smoke a few cigarettes or perhaps an occasional pipe while on duty will
e rendered unable efficiently to perform firefighting duties. There is no
oubt, indeed we consider it sufficiently well established to be a proper
ubject  for official notice, that heavy smoking over many years can result

i serious health problems. But the City's  absolute ban on smoking while on
t y simply was not shown by the record presented as vital to the ability of

f refighters
d ties.

to remain sufficiently ,healthy and fit to perform firefighting
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With respect to the City's argument concerning its future financial'
xpenses for heart and hypertension benefits, that is a purely economic
ssue and as such is classic subject matter for collective bargaining.

We do not in this decision wish to appear as advocates for smoking.
here are serious issues raised for employees, employers and the public in
eneral by the whole question of smoking. However, conditioning continued
mployment on not smoking, especially in high stress jobs such as firefight-

atter which strikes clearly and deeply on employee conditions of
All we say in this decision is that broad no-smoking bans such

by the City in this case are not a subject for unilateral
Rather, it is a mandatory subject for bargaining. Whether

results of bargaining over no smoking bans will result in limits on such
one degree or another is up to the parties in such negotiations. -

f public attitudes against smoking continue to grow and more
ecome opposed to smoking, negotiated agreements to prohibit or
lace smoking will become increasingly common place. But that is

ecision  committed to the collective bargaining process, except in
mstances such as Portland or where the state legislature has

fically  to limit employee smoking rights.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
rd of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED and DECLARED that the questions presented in this Petition for
laratory Ruling are answered as follows:

A . The decision to limit consideration for employment only to
non smokers and to hire only non smokers does not constitute a
mandatory subject of bargaining.

B. The decision to ban smoking by employees at all times while
on duty as a condition of continued employment, including the
application of such a ban to employees who were required to be non
smokers when hired, constitutes a mandatory subject of bargaining.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Craig Shea
Craig Shea
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