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DECISION
AND

DISMISSAL OF COMPLAINT

On September 30, 1985, Local 1303 of Council #4,  AFSCME, AFL-CIO
lion) filed with the Connecticut State Board of Labor Relations (Labor
3rd)  a complaint alleging that the Enfield  Board of Education (School
3rd)  had engaged and was engaging in practices prohibited by the Municipal
oloyee Relations Act (Act) in that

1. Using a Manager (non-bargaining unit personnel) to perform
bargaining unit work at the Alcorn  School and Enfield  Street
School resulting in a reduction of hours for bargaining unit
employees; and

2. Unilateral change in an employee's work hours by negotiating
directly with employees assigned to a certain school bypassing
designated Union representatives.



I After the requisite preliminary steps had been duly taken the matter
icame  before the Labor Board for a hearing on January 5, 1987 at which time
(the parties appeared, were represented by counsel, and were fully heard.
~Both  Farties  filed written briefs.

I On the record before us,
Lonclusions  of law, and order.

we make the following findings of fact,,_

Findings of Fact

,

1. The Enfield  Board of Education (School Board) is a municipal
mployer within the meaning of the Act.

2. Local 1303 of Council #4, AFSCME, AFL-CIO is an employee
rganization within the meaning of the Act and at all times relevant has
een the exclusive bargaining representative of a unit of all non-certified,
on-professional employees with exclusions not here relevant.

I 3. Sometime in 1978 the School Board established a pilot breakfast
rogram  for the children at the Enfield  Street School. This program was

expanded to Alcorn  School in 1979. Initially the breakfast program
serving 125 children each school day.

1 4. By 1984,'the  average number of children taking advantage of the
bheakfast program had decreased to about 40 per day. By 1985 the number was
dbwn  to 30 per day.

5. As a result of the decrease in the number of daily servings, the
c st of producing breakfast for the children had increased. In September
1 85 the School Board decided to reduce the hours of work for the assistant
c oks at each school.

6. Thereafter the assistant cooks at Alcorn  and Enfield  Street Schools
were notified that their work day would begin at 8:30 a.m. instead of 8:00
a'm.

i
Assistant cooks are responsible for assisting the cook in preparing

daily meals (breakfast and lunch) and are bargaining unit members. Cook
are excluded from the bargaining unit. Their job description
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8 . Before their hours were reduced, assistant cooks were responsible
for doing the setups for breakfast. This would include putting out the cold
cereal and milk, and pouring the juice. They were also responsible for
collecting money and making change once service had begun.

9. The cook manager was responsible for preparing a hot breakfast
wt.:lch  may include eggs, pancakes, waffles, muffins or toast.

10. After the change in 1985, the cook did the setups, prepared
breakfast and took the money from the children.

11. In the past the School Board has made changes in the work schedule
fj i.ts cafeteria workers without objection by the Union.

12. Article 1 of the Contract entitled Management Rights reads as
5ws  :

1.0 There are no provisions in this Agreement that shall be
deemed to limit or curtail the Board in any way in the
exercise of the rights, powers and authority which the
Board had prior to the effective date of this contract
unless and only to the extent that provisions of this
Agreement specifically curtail or limit such rights,
powers and authority. The Union recognizes that the
Board's rights, powers and authority include but are
not limited to the right to manage its operation,
direct, select, decrease and increase the work force,
including hiring, promotion, demotion, transfer,
suspension, discharge or layoff: the right to make all
plans and decisions on all matters involving its
operations, the extent to which the facilities of any
department thereof shall be operated, additions
thereto, replacements, curtailments or transfers
thereof, removal of equipment; outside purchases of
products or services, the scheduling of operations,
means and processes of operations, the materials to be
used, and the right to introduce new and improved
methods and facilities and to change existing methods
and facilities; to maintain discipline and efficiency
of employees, to prescribe rules to that effect; to
establish and change production standards and quality
standards, determine the qualifications of employees;
regulate quality and quantity of production and to run
the Department efficiently.

13. Article 6 of the Contract entitled Hours of Work and Overtime
2s in relevant part:

The normal work period for cafeteria workers will take
place between the hours of 6:45 A.M. and 3:00 P.M. unless
emergency conditions require otherwise.
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Conclusions of Law

1. A unilateral change in a major condition of employment without
consultation or negotiation with the Union.can constitute a violation of the
Act.

2. The unilateral assignment of bargaining unit-work to non-bargaining
unit employees in a manner inconsistent with past practice and not
sailctioned by the contract constitutes a violation of the Act.

3. In proving such a case, the burden is on the union as complainant
to prove that there has in fact been a practice and that it has in fact been
changed.

- 4. The Union failed to meet its burden of proof that a past practice
existed of exclusively having the assistant cooks prepare breakfast.

5. The Union failed to meet its burden of proof that there existed a
fixed past practice regarding the work schedule of cafeteria workers.

Discussion

We have consistently held that, absent an appropriate defense, an
employer's unilateral change in a condition of employment involving a
mandatory subject of bargaining will constitute an illegal refusal to
bargain and a prohibited practice under the Act unless the employer proves
an appropriate defense. NLRB v. Katz, 369 U.S. 736 (1962); Town of
Newington, Decision No. 1116 (1973); Personnel Policy Board, Decision No.
1461 (1976); Board of Police Commissioners, Town of Hamden,  Decision No.
7484 (1977). If the contract permits the employer to make the change or
/where there has been bargaining to impasse, no violation of the Act will be

West Hartford Education Association v. DeCourcy,  162 Corm. 566
Town of East Hapity  of Willimantic,

ecision No. 1455 (1976). In order to establish a prima facie case of
change, a complainant has the burden of an-  existence of

fixed practice from which the employer has departed. City of New Haven,
ecision No. 2361 (1985); Redding  Board of Education, Decision No. 1922

Trumbull Board of Education, Decision No. 1690 (1978).

The Union alleges that there have been substantial changes in two areas
hich  require negotiations: (1) assignment of bargaining unit work to non-
argaining unit employees; (2) reducing the hours of work of the assistant
ooks.

F
It is well settled that bargaining unit work cannot be assigned to non-

argaining unit employees if the work has belonged exclusively to the
argaining unit. Town of Hamden,  Decision No. 2363 (February 28, 1985).
owever, work that has been shared by bargaining unit and non-bargaining
i t employees can be assigned outside the bargaining unit without violating

he Act. City of Milford, Decision No. 2235 (1983). In the instant case
he record shows that the assistant cook and the cook manager shared
reakfast preparation duties. Ms. Giaccone initially testified that she
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prepared most of the breakfast while the manager prepared lunch. However,
upon further examination by both counsel she testified that she was respon-
sible for pouring the juice , putting out the cereal and milk, and collecting
the money. Cn the other hand', the cook manager aione was responsible for
baking muffins, coffee cake, preparing to&t, bagels, pancakes and eggs.
Clearly the manager had the major responsibility for the preparation of
breakfast with the assistant cook being responsible -for minor preparations.
This evidence reveals that the preparation of breakfast was shared by
bargaining unit and non bargaining unit personnel. The continuance of this
shared work to the cook manager does not result in a substantial change in a
major term or condition of employment.

I ,
The Union next argues that the employer unilaterally reduced the hours

of assistant cooks without bargaining. As mentioned above, a finding of
unilateral change implies the existence of a fixed practice.- Redding  Board
of Education_, supra. In the past, the School Board has in fact made changes
in the employees' hours of work without bargaining. Eleanor McDaniel, the
Supervisor of Cafeterias, testified that in the past she had made changes in
the assistant cooks' hours of work without any complaints from the Union.
Her testimony went uncontradicted. In fact it was corroborated in part by
Joyce Ciaccone, an assistant cook who testified that she lost a half hour
previously when she was transferred from the junior high school. Further-
more, the Contract in Article 6, Section 6.3 provides management with wide
discretion in scheduling the cafeteria hours of work. It states:

The normal work period for cafeteria workers will take place
between the hours of 6:45 A.M. and 3:00 P.M. unless emergency
conditions require otherwise.

Thus there is nothing in this article which guarantees a fixed work
schedule. From all of this it is clear that the Union has failed to meet
its burden of proof that a fixed practice had been changed.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

1 CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Craig Shea
Craig Shea
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