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DECISION
and

DISMISSAL OF COMPLAINT

On February 11, 1985, the Hartford Federation of Paraprofessionals
Local 2221, CSFT,.  AFT, AFL-CIO (Union) filed with the Connecticut State
Board of Labor Relations (Labor Board) a complaint alleging that the
Hartford Board of Education (School Board) had engaged and was engaging in
practices prohibited by the Municipal Employee Relations Act (the Act) in
that "it displaced a member of the bargaining unit from and excluded that
person from a position that was negotiated for and by the Hartford Federa-
tion of Paraprofessionals." The Hartford Federation of Teachers (HFT) moved
to intervene in these proceedings and the motion was granted. On July 26,
1985, the matter was pre-tried before Assistant Agent Kenneth Hampton at
which time the parties agreed to a partial stipulation of facts and
exhibits. The case was brought before the Labor Board for a formal hearing
on March 27,  1986 and April 17, 1986 at which times the parties appeared,
were represented by counsel, and were fully heard. Opportunity was provided
to adduce evidence, examine and cross-examine witnesses, and make argument.
All parties subsequently filed written post-hearing briefs.
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I. .

On the basis of the whole record before us, we make the following
findings of fact, conclusions of law, and order of dismissal.

Findings of Fact

1. The Hartford Board of Education is an employer within the meaning
of the Municipal Employee Relations Act and the Act Concerning School Board-
Teacher Negotiations (TNA).

2 . Local 2221, the Hartford Federation of Paraprofessionals, is an
employee organization within the meaning of the Act and is exclusive
bargaining agent for paraprofessional employees of the School Board.

3. Local 1018, the Hartford Federation of Teachers, is an employee
organization within the meaning of the TNA and is exclusive .bargaining  agent
for the certified teachers employed by the School Board. *'

4. There is a collective bargaining agreement in effect between the
Paraprofessionals' union and the Board of Education effective from July 7983
to June 1986. (Exhibit C)

5. There is a collective bargaining agreement in effect between the
Teachers' union and the Board of Education effective from July 1982 to June
30, 1985. (Exhibit D)

6. In 1979 the Hartford Board of Education created the position of
certified special education monitor, primarily to assist special education
teachers in meeting federal deadlines required in monitoring special
education students (Tr. 35, 36).

7. The position is paid with discretionary funds under PL-94-142.
This supplemental position requires approximately 15 hours a week.

8. At the beginning of the 19'79-80  school year, a member of the HFT
bargaining unit held the position of special education monitor at West
Mlddle.School. The position required approximately 15 hours a week in
addition to the'teacher's  regular work week. After three months the teacher
resigned.

9. Roland Harris, the Principal for West Middle School, announced to
his staff that the'position of spedial education monitor was vacant but no
one applied. Thereafter Harris contacted Mary T. Finn, the School Board's
Assistant Director of Instruction for special education and pupil personnel
services, and asked her if he could employ a paraprofessional as special
education monitor. Harris was told, "Yes, so long as you don't pay her on
the teacher salary pay s.cale."

io. Thereafter Harris hired Barbara Thornton, a member of the Hartford
Federation of Paraprofessionals ' bargaining unit, to assume the special
education monitor position at Nest Middle School. Thornton occupied that
position annually until 1985. During this period no member of the Teachers'
bargaining unit applied for the position. There has only been one
individual serving as special education monitor at any time at Nest Middle
School between 1979 and 1984.
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11. In October of 1980, the Respondent and the Hartford Federation of
Paraprofessionals held mid-term negotiations to set the wages, hours and
conditions of employment for the position of non-certified special education
monitor throughout the school system. The HFT was aware of these
negotiations.

12. In October of 1980, the School Board posted the positions of
certified and non-certified special education monitor in the school system.

13. The job description for certified special education monitor states
as follows:

RESPONSIBILITIES:
1. Will have responsibility for monitoring the progress of a

student from the time he/she is referred for assessment until
after the PAT meeting when all necessary material is assembled
and his/her Special Education folder is ready to be sent to
the Special Education Office. This includes:

a. Assuring that all time lines are met.
b. Sending all required notices to parents.
c.  Distributing and collecting Special Education packet pages.
d Filing copies of all notices, minutes, etc. in the

appropriate place (Special Education Folder, Cumulative
Record).

e. Coordinating with SST and PAT Chairperson with regard to
scheduling of meetings and review of assessment data.

f. Recording all activities regarding the student in his/her
Special Education folder.

g. Attendance at PAT meetings.

2. Will be responsible for assuring that all Special Education
students who are due for reassesssment are referred and then
monitoring the reassessment process as outlined in #l  above.

QUALIFICATIONS:
1. Experience in either

Services.

::
Familiarity with the
Demonstrated ability

SST-PAT process.
to communicate and work cooperatively

with parents and staff. :,
4.  Good  organizational skills.
5 . Well developed sense of responsibility.
6. Willingness to attend to detail.
7. Teacher's certification.

Special Education or Pupil Personnel

The tasks outlined"for  this position are to be completed after
regular school hours. This is a Board created opportunity.

SALARY: Adult Education Rate - $7.50 - $9.50 per hour
(Exh. F)
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14. The job description for non-certified monitor is similar in most
respects to the certified monitor except that under Responsiblity #2 he/she
is not responsible for "monitoring the reassessment process as outlined in
#l  above." Further, under Qualifications, a non-certified monitor need not
have "experience in either Special Education or Pupil Personnel Services"
and a "Teacher's certification" is not required. The salary for the
position is $5.50 to $7.50 per hour.

15. After the October 1980 negotiations between the Paraprofessionals
union and the School Board were completed, Finn revised the Special
Education Program Handbook to allow for situations where the special
education monitor duties were being performed by non-certified staff.

16. For example, there are a number of follow-up responsibilities that
a special education monitor must perform. The handbook provides that if a
"non-certified staff member is acting as monitor it will benecessary for
the principal to appoint a certified staff member to carry out this step."

17. Harris, at a staff meeting September 4, 1984, orally announced the
availability of the special education monitor position for the 1984-85
school year and Barbara Thornton applied for it and was thereafter hired for
the position.

18. On November I, 1984, the HFT filed a grievance on behalf of
teachers who also had applied but were not hired for the position of special
education monitor at West Middle School in violation of Article VIII,
Section C of the collective bargaining agreement between the School Board
and the HFT.

19. This grievance was denied at the first step by Harris.

20. On December 20, 1984, Paul Copes, Assistant Superintendent of
Elementary Schools, issued a 2nd step decision upholding the grievance.
This decision states in pertinent part:

(.2)  Article VIII, Section C of the agreement presently in
effect between the Hartford Board of Education and the
Hartford Federation of Teachers has been violated. The
position of SpecJal  Education Monitor is a Board of
Education created opportunity. As such a member of the
HFT bargaining unit has to be given preference for all
such opportunities.

21. On January 2, 1985, Barbara Thornton was notified by the Principal
of West Middle School that she was terminated as special education monitor.

82. The special education monitor position was subsequently
reannounced  and filled by a member of the HFT bargaining unit.

23. Mary T. Finn testified on behalf of the School Board that she
established a preference for a certified person because "there were certain
activities in the process that required professional judgment."
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24. This preference was never formally promulgated in writing.
However, Finn's testimony concerning a preference was corroborated by
Paul Copes and Linda Lawton,  a guidance counselor at Quirk Middle School.

2 5 . From 1982-1985, the position of special education monitor
throughout the school system has been performed predominantly by certified
personnel.

Conclusions of Law

1. Unilateral assignment of bargaining unit work to non bargaining
unit personnel will constitute a violation of the Act when the work in
question is by law required to be performed exclusively by bargaining unit
personnel or by practice has been exclusively performed by bargaining unit
personnel, and the existing collective bargaining agreementprovides no
justification for the unilateral change. .  .

2. where work has been by practice shared between bargaining unit and
non bargaining unit personnel, the continuation of non bargaining unit per-
sonnel performing such work results in no substantial change in conditions
of employment.

3. The duties of special education monitor had been by practice pre-
dominantly performed by non bargaining unit teachers with paraprofessionals
performing such work only when a certified teacher was unavailable for the
position. The continuation of this practice constitutes no violation of the
Act.

4. There has existed a practice in the Hartford school system granting
certified personnel preference for the position of special education monitor

5. The grievance decision of Paul Copes interpreting the contract
between the School Board and the HFT  does not change this practice but
merely codifies it and as such does not constitute a violation of the Act.

Discussion

The Union in its brief argues that the School Board, by unilaterally
changing the prior practice with regard to the appointment of non certified
special education monitors', violated Sections 7-470(a)(l)  and (4) of the
Act. The Union first points to the fact that there has been a longstanding
practice within the school system of permitting each school principal to
utilize discretionary money under PL 94-142  to hire one or more certified or
non certified special education monitors. Therefore, the grievance decision
of Paul Copes interpreting the teacher contract as granting preference to
certified personnel over non certified paraprofessionals for the position of
special education monitor eliminates the prior practice and violates the
duty to bargain.

We have consistently held that an employer's unilateral change in an
existing condition of employment that is a mandatory subject of bargaining
will constitute a refusal to bargain in violation of the Act unless the
employer proves an adequate defense. Town of Hamden,  Decision No. 2394
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(1985); Town of Newington, Decision No. 1116 (1973). To make out a prima
facie case on this theory, the Union must first show that a fixed prae
hasen  changed by the School Board.
Decision No. 1914 (1980).

See, e.g. Windsor Board of Education,
In order to make out a prima facie case the Union

must show the existence of a fixed practice prior toealleged  change and
a clear departure from that practice without bargaining. Town of Hamden,
supra; Redding  Board of Education, Decision No. 1922 (1980').  We have
determined that contracting out or transferring work performed by bargaining
unit members concerns a mandatory subject of bargaining when the transfer is
to non bargaining unit personnel. City of Waterbury, Decision No. 1436
(1976). Where, however, the work has historically been performed by both
bargaining unit and non bargaining unit personnel, the continuation of that
practice constitutes no violation of the Act.
Decision No. 1938 (1980).

Hartford Board of Education,

In Waterbury, supra, the school board during negotiations with the
teacher aide bargaining unit proposed a reduction in the work week. The
union refused to bargain any further and filed a complaint with us.
Thereafter the city laid off seventy-four teacher aides and assigned the
classroom aide work to the teachers. The union then amended its complaint
alleging that bargaining unit work had been unilaterally assigned to non
bargaining unit employees. In dismissing the complaint we stated:

The work of the aides had previously been performed exclusively by
the teachers and librarians. Presently there is a great overlap
of job duties between teachers and librarians and their respective
aides. Both teachers and aides are assigned recess duty and are
required to discipline the students. Aides set up equipment for
laboratory demonstrations, while teachers actually perform the
instruction. Aides also perform other duties such as taking
attendance and distributing milk to the students. If an aide is
absent the teacher must perform all these duties. School attend-
ance must be taken, laboratory equipment must be set up before
experiments can be performed, and discipline in the school system
must be maintained.

The facts in Waterbury, supra, are similar to the facts presented
here. The evidence reveals tmhe  position of special education monitor
was originally established as an extra duty position within the teachers
bargaining unit. However, at WestMiddle  School the teacher originally
hired for the position resigned and.Barbara  Thornton, a paraprofessional,
expressed an interest in the position to School Principal Roland Harris.
Harris was unsure whether he could'hire Thornton because the special educa-
tion handbook specifically referred to teachers as performing the role of
special education monitor. After contacting Mary Finn, the School Board's
Assistant Director of Instruction, Harris was told he could hire Thornton
%o long as you don't pay her on the teacher salary pay scale." Thereafter
a new position of non certified special education monitor was created for.
members of the paraprofessional bargaining unit and the Union and the School
Board negotiated the wages, hours and conditions of employment for this
position. This new position did not create any additional duties above
those performed by the certified position. In fact, the job description
negotiated provided for a scope of duties somewhat less than that of the
certified position. Furthermore, the special education handbook was revised
to reflect the concept of shared work.
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The Union seeks to distinguish this case from the line of cases dealing
with shared work by alleging that there existed a discretionary practice of
allowing each school principal to decide whether to hire a teacher or
paraprofessional for the special education monitor position, and that at
West Middle School, Harris continually chose the paraprofessional for the
position. Thus as the argument goes, the Copes grievance decision, by
removing this discretion, is a unilateral change in violation of the Act.
We find this argument unpersuasive.

First, we do not believe that the Union has met its burden of proof to
show that there was a discretionary practice. Although Harris testified
that he believed he had the discretion to hire either paraprofessionals or
teachers he acknowledged that when he originally hired Thornton he had to
check with Finn because he knew that the "original handbook had specified
teacher." No other evidence was offered to show the School Board had
formulated a discretionary policy for the selection of specfal  education
monitor. In contrast, the School Board presented several witnesses (Mary
Finn, Paul Copes, Linda Lawton)  who testified that the School Board
preferred to hire certified teachers because there were certain duties of
the position which required professional judgment, although all acknowledged
that such a preference was never formulated into a written policy. However,
the actual numbers of teachers hired as special education monitors vista-vis
paraprofessionals suggest that such a preference did exist. A list of
special education monitors for 1982-85 stipulated to by the parties reveals
that the overwhelming majority of monitors were certified teachers.

Second, in order for us to find a violation of the Act based upon
unilateral change theory the practice that has been changed must pertain to
the entire bargaining unit not just a specific location, Portland Board of
Education, Decision No. 1670 (1978). In Portland, we held that the school
board's decision to assign junior high school teachers corridor duty was not
a unilateral change because it was consistent with past practice at the high
school where teachers historically had been assigned corridor duty. In the
present case, even if we believe that Harris had the discretion to choose
between teachers and paraprofessionals, that discretion pertains only to his
school and not the entire school system. Clearly then, there is no
consistent practice which has been changed.

Third, assuming arguendo that a discretionary policy existed throughout
the school system, we find that this issue is not central to our disposition
of the case. We can envision situations where a unilateral change in a
discretionary practice may be a violation of the Act. In these cases, an
employer may have exercised his discretion in one of two ways over a period
of time and then unilaterally exercises his discretion in a third previously
unperformed manner. But see Board of Trustees for State Technical Colleges,
Decision No. 1567 (1977). In that situation, the third choice may be a
violation of the duty to bargain. In the present case, the Respondent in
its griev-ance  decision decided that the work of special education monitor
should be performed by a certified teacher whenever available, thus
eliminating the principalfs  discretion. But the issue before us is not
whether there has been a change in a principal's discretion, but rather
whether the work performed by the paraprofessionals was bargaining unit work
which was eliminated by the Copes decision. In our view, the work was
originally teacher bargaining unit work and thereafter shared between the
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teachers and paraprofessionals. In other words, the work of special
education monitor was never permanently and exclusively bargaining unit work
of the para-professional unit. Therefore, the Copes decision did not remove
work from the paraprofessional bargaining unit, but merely continued the
practice of shared work.

The Union next argues that the language in the teachers' contract which
Copes in his grievance decision interpreted as granting teachers preference
for special education monitor positions "interferes, restrains and coerces,,
the Union in violation of Section 7-470(a)(1)  of the Act. It first argues
that fundamental to the municipal collective bargaining system is the con-
cept of exclusive bargaining representation which allows for more effective
worker advocacy. We concede as much. It then argues that "to allow one
exclusive bargaining representative to bargain for or control another unit
would do violence to the infrastructure of this collective, bargaining
system.,, Therefore, as the argument goes, the provision in“the  teacher
contract as interpreted by Copes represents an onerous burden upon the
paraprofessionals to their detriment and interferes with, restrains and
coerces them in the right to untrammeled bargaining.

In developing this argument, the Union cites from our decisions
concerning the legality of parity clauses. See City of New London, Decision
No. 1128 (1973); Borough of Naugatuck, Decision No. 1228 (1974), aff'd  in
Local 1219 v.  Conn. Labor Relations Board, 171 Corm. 342 (1976). A parity
clause in a contract binds an employer to give additional benefits to the
contracting union in the event another union representing a different bar-
gaining unit negotiates a benefit more favorable than the earlier contract.
City of New London, supra. In New London we held that "the mere presence
and necessary operation of such a clause inevitably interferes" with the
latter union in future negotiations. In explaining our rationale we stated:

What we find to be forbidden is an agreement between one group
(e.g. firemen) and the employer that will impose equamy  for the
future upon another group (e.g. policemen) that has had no part
in making the agreement. We find that the inevitable tendency of
such an agreement is to interfere with, restrain and coerce the
right of the later group to have untrammeled bargaining. And
this affects all the later negotiations (within the scope of the
parity clause)ven  though it may be hard or impossible to trace
by proof the effect of the pa*ity  clause upon any specific terms
of the later contract (just asin  the case before us).

P* 9.

However, the reasoning of these decisions is not applicable to the
present case. There is no contract provision in the Teacher contract which
would provide them with.additional benefits in the event that the parapro-
fessional unit negotiated a more advantageous clause.

We have, however, stated that parties to a contract may not by its
terms interfere with or impair the rights of third parties who were not
privies to the contract. Hamden  Board of Education, Decision No. 2087
(1981); Regional School District #18,  Decision No. 2003 (1981); City of
Bridgeport, Decision NO. 1648 (1978). These cases are more analogous to the



facts presented here. In Bridgeport, we held that an exclusive uniform
clause contained in a contract between the City and the Union representing
regular police officers was void and unenforceable as an illegal subject of
bargaining when applied to special officers in a separate bargaining  unit.
Our decision was based upon the fact that the special officers had a long-
standing practice of wearing uniforms identical to regular police officers
and the exclusive uniform clause had been negotiated after the practice of
having special officers wear the same uniform. To have given the exclusive
uniform clause its intended effect would have nullified a statutory right of
the special officers developed by past practice.

In Regional School District #IS, supra, the teachers' union alleged
that a school board proposal which would grant administrators the right to
bump into the teacher unit was an illegal subject of bargaining because it
seeks a concession by,the  bargaining unit in favor of strangers to the
bargaining unit. There we stated:

.  .

The clause in the present contract with the teachers seeks to
impose no burden or disadvantage on the administrators. It
seeks instead to accord them an advantageous option. In no way
that we could see would this interfere with the administrators'
statutory rights. Nor is there any general principle that a
union is powerless to make concessions for its bargaining unit
in favor of outsiders to the unit. It may, for instance, agree
that bargaining unit work may be done by supervisors or by
independent contractors under specified circumstances.

In Hamden,  supra, the school board and administrators' unit negotiated- -
a contractual provision granting administrators the right to bump less
senior teachers in the event that administrators were relieved of their
duties as a result of a reduction in force. This provision was in con-
formance with the current practice. The teachers filed a complaint alleging
that the school board had agreed to an illegal subject of bargaining and as
such breached its duty to negotiate the subject with the exclusive bargain-
ing representative (teachers). There we stated that the contract provision
was a.mandatory  subject of bargaining for teachers and administrators alike
but that the agreed-upon clause was a codification of an existing practice
and no violation of the Act.

We believe that our decision in Hamden,  supra, controls the present
case.' The subject of teachers being granted preference for special educa-
tion monitor positions affects the, conditions of employment of the para-
professional bargaining unit and is a mandatory subject of bargaining for
both units. However, unlike the facts in Bridgeport, supra, where the
special officers had a longstanding practice of wearing regular uniforms
prior to the negotiation of the exclusive uniform clause between the City
and t,he regular police officers, the position of special education monitor
was originally and exclusively within the teachers bargaining unit. There-
after, the practice became one which allowed the hiring of paraprofessionals
whenever a teacher was unavailable. The continuation of this longstanding
practice as codified by Copes decision does not impair the Union's right to
untrammeled bargaining.
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Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low

s/ Cornelius J. Scanlon
Cornelius J. Scanlon

s/ Margaret A. Lareau
Margaret A. Lareau
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