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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of

CITY OF HARTFORD

-and-

LOCAL 760, IAFF, AFL-CIO

Case No. MPP-9496

A P P E A R A N C E S :

Decision No. 2568

July 2, 1987

H. Maria Cone, Asst. Corp. Counsel
for the City of Hartford

J. William Gagne, Jr., Esq.
for Local 760, IAFF,,  AFL-CIO

DECISION and ORDER

On September 18, 1985, Local 760 of the International Association of
Fire Fighters, AFL-CIO (the Union) filed with the Connecticut State Board of
Labor Relations (Labor Board) a complaint alleging that the City of Hartford
(the City) had engaged in a prohibited practice within the meaning of
Section 7-470 of the Municipal Employee Relations Act (the Act) in that the
City had unilaterally altered the practice and procedure of posting upcoming
position examinations.

After the requisite preliminary administrative steps had been taken,
the case was brought before the Labor Board for a hearing on October 23,
1986. At the hearing the parties were provided a full opportunity to adduce
evidence, examine and cross-examine witnesses, and make argument. Post
hearing briefs were subsequently filed by the parties.

On the basis of the record before us, we make the following findings of
fact, conclusions of law, and order.

Findings of Fact

1. The City is a municipal employer within the meaning of the Act.

2. ,The  Union is an employee organization within the meaning of the Act
and at all times relevant to this case has been the exclusive statutory
bargaining representative of the unit of City firefighters.
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3. For as long as anyone can remember, the City has followed a
specific practice regarding the posting of promotional examinations.

4. This practice entails the following steps:

(a) The City Personnel Department decides a position in the Fire
Department needs to be created or filled.

(b) This decision becomes a written announcement which is given to
the Fire Chief's administrative assistant.

(c) The Fire Chief's administrative assistant then makes copies of
the announcement for each engine company, ladder company and engine
bureau.

(d) The copies then are divided according to location of engine
companies (fire houses) within the overall division.

(e) Within the Division there are three (3) Districts. The
Chief's administrative assistant places the aforementioned announcement
copies, once they are divided, into the respective District trays.

(f) The announcements are then picked up by the Deputy Chief or
Acting Deputy Chief who delivers them to the senior officers at each
fire house in his District.

(g) The senior officer in each fire house then records the
reception of the announcements on the day sheet.

(h) The announcement Is then posted on the fire company bulletin
board and read to employees at roll call.

(1) A copy of the day sheet is then sent to headquarters.

5. The announcements of promotional examinations for Fire Prevention
Inspector went out to the Deputy Chiefs on or about June 27,  1985.

6.  Receipt of this announcement was recorded on the day sheets of
engine companies in Districts One (1) and Three (3;);  however, no mention of
the announcement was made on the day sheets of engine companies in District
Two (2).

7.  The period for application for the Fire Prevention Inspector
position expired on July 12, 1985. The written examination was given on
August 9, 1985 and the oral examination was given on September 5,  1985.

8 . Evidence was received at the hearing concerning whether the exam
notification was received by the companies in District 2.

9. Captains Breen, German  and Howard and House Captain Reilly from the
engine companies In District Two all testified that they had no knowledge of
the notification of exams until sometime after July 12th (the closing period
'for Fire Inspector applications).



10. Ninety-four (94) out of the one hundred ten (110) employees in
District 2 signed a form affirming that no announcement for the position of
Fire Prevention Inspector was received by, delivered or posted at their
respective stations (Exhibit 6).

11. A week or two before August 22, Carmine Zitani,  vice-president of
the Union, was contacted by bargaining unit members regarding failure to
post an announcement for the position.

12. Zitani  contacted the Union's attorney William Gagne and instructed
him to send a letter to the City requesting negotiations on this apparent
departure from past practice.

13. On August 22, 1985, Gagne sent the following letter to the City.
The letter was addressed to Alfred Gatta, City Manager. It states:

Please be advised that this firm represents Local 760, I.A.F.F.,
AFL-CIO. It has been discovered that the City has implemented a
new procedure for posting examination announcements. In
particular, the City did not post the announcement for the Fire
Prevention Inspector examination at all official bulletin boards
within  the Fire Houses in the City of Hartford. Local 760
demands to negotiate this change in the promotion procedure.
Please cease and desist from further implementation of the Fire
Prevention Inspector examination until negotiations are
completed. Please call me to schedule a negotiation session.

(Exhibit 4)

14. The City believed the posting question was not a bargainable issue
and that no evidence existed to show that the announcement was not posted.
In accordance with this belief, Jennifer Smith, Acting Director of
Personnel, sent the following letter to Gagne:

The purpose of this letter is to respond to your letter of
August 22, 1985 to City Manager Alfred A. Gatta, wherein, you
demanded to negotiate over a purported change in the procedures
for posting promotional examination announcements.

It is the City's  position that the circumstances alleged, the
non-posting of the announcement for the Fire Prevention
Inspector's examination in all fire houses does not constitute
a bargainable issue. Further, a check with the Fire Department
Administration indicates there is no evidence that the
announcement was not posted or delivered to all fire houses.

For the above reasons, the City does not feel obligated to
bargain nor to desist from going forward with the process to
fill any vacant Fire Prevention Inspector positions.

(Exhibit 5)

15. Five Individuals from District 2 took the examination for Fire
Prevention rnspector, It is not known from the record presented how they
became  aware of the vacancy and the examination.
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-16. On September 18, 1985, the Union filed the complaint that is the
subject of this case.

Conclusions of Law

1. Criteria and procedures for promotion within the bargaining unit
are mandatory subjects of bargaining unless they are removed from the scope
of bargaining by Section 7-474(g) of the Act.

2. Posting of examination schedules is a matter not encompassed by
Section 7-474(g) of the Act and as such is a mandatory subject of
bargaining.

3. The City's unilateral departure from the existing past practice of
provid$ng  oral notice and posting position announcements in each individual
fire house constituted a violation of Secton  7-470(a)(4) of the Act.

.
Discussion

I . Posting of examination schedules for promotion
as a mandatory subject of bargaining.

The Union is arguing that the City, through negligence, unilaterally
changed the established practice of posting  promotional examination
schedules. This argument states a prohibited practice claim encompassed by
Section 7-470(a)(4) of the Act.

If an employer unilaterally alters a condition of employment which
Involves a mandatory subject of bargaining, that alteration will  constitute
an illegal refusal to bargain in good faith and a prohibited practice under
Section 7-470(a)(4)  of the Act unless the employer proves an appropriate
defense. NLHB  v.  Katz, 369 U.S. 736 (1962); West Hartford Education
Association v,  DeCourcz,  162 Corm.  566 (1972);  City  of Stamford, Decision
No. 2156 (1982).

This Board has previously ruled on promotional issues and addressed
whether they constfhke  a mandatory subject of bargaining. We have neld
that the criteria and procedures for promotion within the bargaining unit
constitute mandatory subjects of bargaining and a unilateral change in them
may constitute a failure to bargain in good faith unless the change is
incorporated within the exemption created by Section 7+74(g)  of the Act.
City of Danbury, Decision No. 2307 (1984); City of Meriden, Decision No.
1925 (19SO).  Section 7-474(g) of the Act states in relevant part:

Nothing herein shall diminish the authority and power of any
munfcipal  civil service commission, personnel board, personnel
agency or Its agents established by statute, charter or special
act to conduct and grade merit examinations and to rate
candidates in the order of their relative excellence from which
appointments or promotions may be made to positions in the
competitive division of the classified service of the municipal
employer served by such civil service commission or personnel
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board. The conduct and the grading of merit examinations, the
rating of candidates and the establishment of lists from such
examinations and the initial appointments from such lists and
any provision of any municipal charter concerning political
activity of municipal employees shall not be subject to
collective bargaining, . . .

The promotional practice in this case involved the procedure used by the
City to notify employees of Upcoming  exams for promotional positions. The
position in this case was Fire Prevention Inspector. Notification of
promotional exams for bargaining unit Positions is a procedural practice
that is preliminary to the conducting or grading of examinations. It
clearly is not encompassed by Section 7-474(g) of the Act and we agree with
the Union's contention that this practice concerns a mandatory subject of
bargaining.

II. The Unilateral Action

No dispute exists among the parties concerning the existence of the
exam notification practice. Although the precise number of years the
practice has been in use could not be determined from testimony, there is no
doubt that the practice has been in existence for at least twenty (20)
years. Furthermore, neither party disputes the specifics involved in the
notification process. The practice is clear, uncontested and has been
recognized by both parties for a substantial period of time. Town of East
Haven, Decision No. 1937 (1980); City of New Haven, Decision No. 1819
119so).

The City argues that there is no evidence proving that it failed to
adhere to the past practice of announcing and posting promotional exam
schedules. We disagree; the Union has proven that the City unilaterally
departed from the existing practice  of posting promotional exam schedules.
There are three districts within the Hartford firefighters unit. The Union
proved that the four engine companies in District Two did not receive
notification of the exam schedule for the position of Fire Chief Inspector.
First, all four engine company captains from those companies testified at
the hearing that they never received the written exam announcements for the
position of Fire Prevention Inspector. Second, and perhaps most important,
no mention of receipt of the announcements was contained in the day sheets
of the District Two engine companies. The captain in each engine company is
supposed to record all incoming and outgoing notices and correspondence on
the day sheets. Third, ninety-four out of the one hundred and ten employees
in District Two signed a sheet which stated that the position of Fire
Prevention Inspector had never been received or posted at their respective
fire stations. Moreover, the City produced no one who had seen any such
posting, or who had heard or made oral announcements at District Two engine
companies for the position in question.

The City did elicit testimony of its own. But we find the City's
evidence to be inconclusive at best. For instance, the testimony of the
Fire Chief's administrative assistant was that she could not remember
deviations from her routine of putting notices into the respective District
trays. However, she also could not remember specifically putting the
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notices in question into the trays. Similarly, the City's  argument that the
practice was complied with because five (5) employees from District 2 took
the test holds little weight. These five individuals could have learned of
the exam for Fire Inspector in a number of ways other than the normal
notification process.

The City also maintains that the four Engine Captains knew of the
mistake and they are members of the bargaining unit. However, since these
employees were only bargaining unit members , not Union officials, this point
is of little consequence. If one of the four Captains had been shown to be
a Union official, then perhaps the Union could have been charged with
knowledge, but that was not shown here.

We find that the Union has met its burden of proof. It has proven a
clear departure from an existing practice. The City effected a unilateral
change In an existing practice which  concerned a mandatory subject of
bargaining and violated Section 7-470(a)(4)  of the Act.

III. Remedy

The Union presented no evidence showing that any employees had been
injured by the City's  illegal unilateral action. No employee in District 2
was identified as an individual who would have taken the test for Fire
Prevention Inspector if the City had notified him as per the practice. Thus
no make whole relief is justified in the remedy ordered.

O R D E R

By virtue of pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the City of Hartford shall

I . Cease and desist from failing to provide oral and written
notification of position vacancies and examinations to each individual
engine company per the practice discussed herein.

II. Take the following affirmative action which the Labor Board finds
will effectuate the purposes of the Act:

(a) Provide oral and written notification of position vacancies
and examinations to each Individual engine company per the practice
discussed herein;

(b) Post Immediately and leave posted for a period of sixty
consecutive days from the date of posting, in a conspicuous place
where the employees usually assemble, a copy of this Decision and
Order in its entirety; and



(c) Notify the Connecticut State Board of Labor Relations
at its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30)  days of the receipt
of this Decision and Order, of the steps taken by the City of
Hartford to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V.  Low

s/ Ann M. McCormack
Ann M. McCormack

TO:

Alfred Gatta, City Manager CERTIFIED (RRR)
City of Hartford
Municipal Building, 550 Main Street
Hartford, Connecticut 06103

H. Maria Cone, Esq.
City of Hartford
Municipal Building, 550 Main Street
Hartford, Connecticut 06103

-Jose Martinez, Director of Personnel
City of Hartford

Municipal Building, 550 Main Street
Hartford, Connecticut 06103

Rudolph Fiorillo, President CERTIFIED (RRR)
Local 760, IAE'F,  AFL-CIO
106 New Park Avenue
Hartford, Connecticut 06106

J. William Gagne, Jr., Esq.
207 Nashi&on  Street
Hartford, Connecticut 06106
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