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DECISION
and

DISMISSAL OF COMPLAINT

On October 12, 1983, Local 1303 of Council #4, AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (the Board)
a complaint that the City of Torrington (City) had engaged and was engaging
in practices prohibited by the .Municipal Employee Relations Act (the Act).
In substance, the Union charged that the City had violated the Act by
unilaterally altering the work week of a bargaining unit employee in the
Parks and Recreation Department during the course of contract negotiations.
Also, the Union now charges that the change constituted a repudiation of the
contract.

After the requisite preliminary steps had been taken, a hearing before
the Board was held on April 28, 1986 and on July 8, 1986. Both parties
appeared, were represented by counsel, and were fully heard. Both parties
also filed written briefs, the last of which was filed on November 17, 1986.

On the whole record before us, we make the following findings of fact,
conclusions of law, and dismissal of complaint.



I

Findings of Fa,ct \

1. The City of Torrington is a municipal employer within the meaning
of the Act.

2 . The Union is an employee organization within the meaning of the Act
and has at all material times been the exclusive bargaining representative
of a unit of Public Works employees of the City.

3 . The Parks and Recreation Department is one of the departments
within the Public Works Department (DPW).

4. Prior to August 1983, there were five employees in Parks and
Recreation, and there were two shifts: 8:00 a.m. to 5:00 p.m. (first shift)
and I:00  p.m. to IO:00  p.m. (second shift).

5 . The four first shift employees all worked Monday through Friday
schedules. The one second shift employee worked a Tuesday through Saturday
schedule.

6. If work was required on Sundays or Monday nights, employees were
called in from the overtime list, with Sunday work being paid at a "double
time"  rate.

7. In another department within DPW, the Sewage Treatment Plant, (but
not the Parks Department) there were one or more employees working a Sunday
through Thursday schedule.

8 . In August of 1983, Director of Parks and Recreation Clark Schroeder
notified-Union Steward Henry Polle that a recently hired employee, Earl
Tyler, was going to start working a Sunday through Thursday schedule. Tyler
was to work I:00  p.m. to’lO:OO  p.m.

9 . Polle objected, pointing out that Sunday was a "premium day."

10. Schroeder replied that Tyler would start the next Sunday and would
work Sunday to Thursday, I:00  p.m. to IO:00  p.m.

11. Polle objected that the parties were in contract negotiations and
this should not be done, and Schroeder replied that this was the way it was
going to go.

12. Tyler was put on the Sunday-Thursday I:00  p.m. to IO:00  p.m.
schedule indicated, and was paid at the regular "non-premium"  rate for the
Sunday hours.

13. Neither party introduced this schedule/shift issue into the
contract negotiations which were then going on. The contract had expired
June 30, 1983.

14. The new schedule significantly decreased the overtime opportunities
of employees in the Parks and Recreation Department.

15. On September 29,  1983, at a time when contract negotiations were
still underway, Council #4  Staff Representative George DeMartino  sent a
letter to the City demanding that it reschedule the employee pending
negotiations.
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16. On October 12, 1983, the instant complaint was filed.

17. Article IV of the 1981-1983 contract provides in pertinent part as
follows:

ARTICLE IV
HOURS OF WORK

SECTION 1

This Section is intended to provide a basis for calculating overtime
and shall not be construed as a guarantee of hours of work per day or
per week.

SECTIQN  2

The normal hours of work shall be eight (8) hours per day and forty
(40) hours per week including employees employed in land fill
operations.

x x x

SECTION 3

Any hours worked by an employee in excess of eight (8) consecutive
working hours or in excess of five (5) days within the work week,
shall be paid for at the rate of one and one-half (l-1/2)  times the
regular established hourly rate for the employee. An empl0yee.no-t
regularly scheduled to work on Sunday or Holidays shall,be  paid
double such emnlovee's hourlv rate when reauired  to work on a Sundav

An employee regularly scheduleh  to work on Sundays or
!l be paid double his hourly rate when required to work

consecutive day. (emphasis added)a seventh (7th)

SECTION 4

If, in the Department Head's belief it is necessary to establish
schedules departing from this intent, the Department Head of the
Department and the Shop Steward, at the request of either party,
shall confer to determine whether based upon the facts governing the
situation, mutually satisfactory modified schedules can be
arranged. Determination of the regularly established starting time
daily shall be made by the Department Head and such regularly
established starting time may be changed by the Department Head from
time to time to suit varying conditions that may arise, provided
that all changes are discussed with the Shop Steward.

SECTION 10

Whenever the scheduled hours of an employee are seven (7) hours per
day or thirty-five (35) hours per week, any unauthorized hours
worked either before or after the established seven (7) hour day or
the thirty-five (35) hour week shall be paid at the rate of one and
one-half (l-1/2) the regular established hourly rate of the
employee.
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SECTIOfl  11

Whenever the scheduled hours of work of any employee are seven (7)
hours per day or thirty-five (35) hours per week, overtime pay shall
not commence until the employee has worked seven (7) hours per day
or thirty-five (35) hours per week as previously provided.

Conclusions of Law

1. An employer's unilateral change in an existing condition of
employment which involves a mandatory subject of bargaining constitutes an
illegal refusal to bargain and a prohibited practice under Section 7-470 (a)
(4) unless the employer proves an appropriate defense.

2. An appropriate defense may be, as it is here, that a collective
bargaining agreement permits its conduct.

3. The decision to institute a new shift or schedule is not a
mandatory subject of bargaining, although there may be a duty to bargain
over the effects of that new shift.

4.  Here, the contract already dealt with the effect of concern to the
Union--i.e. loss in overtime earnings, by setting forth the pay appropriate
to such a schedule, so that the employer met any duty to bargain concerning
effects of the new schedule.

Discussion

At issue here is the employer's scheduling of a new employee for a
Sunday through Thursday schedule which had not previously existed in the
Parks and Recreation Department. The Union's claim of a prohibited practice
has rested on several theories, but in its brief is generally limited to the
assertions that the schedule constituted a unilateral change, that
bargaining was required by the Act over the change or at least over the
effects of the change, and that the employer repudiated its alleged
contractual obligation under Article IV, Section 4 to bargain concerning the
change in the work week.*

As we have held on many occasions, an employer's unilateral change in
an existing condition of employment which involves a mandatory subject of
bargaining will constitute an illegal refusal to bargain and a prohibited
practice under Section 7-470 (a)(J) of the Act unless the employer proves an
appropriate defense. NLRB v.  Katz, 369 U.S. 736 (1962); Town of Newington,
Dec. No. 1116 (1973), -aff'd  in Town of Newington v.  Connecticut State Board
of Labor Relations, et al, Dk 109307, Court of Common Pleas, Hartford County
(December of Westport, Decision No. 1602 (lg'j"j'), summarily

5 Originally the Union appears to have been arguing that the repudiation
consisted of the refusal to pay overtime. Even if that were an outstanding
claim, we would not find such a repudiation based on the same reason that
appears infra concerning the current argument of repudiation of Artic.le  IV,
Section ne.  that the employer did not act contrary to a clear
undebatable contract provision.
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aff'd  in Town of Westport  v. Westport  Municipal Employees Association, Dk
168495, Superior Court, Fairfield County J.D. at Bridgeport (October 13,

Haven, et al v.  East Ha
New Haven (June 17. 1975): Bethel Board

1978); Town of East HavE,  Decision No. 1279  (1$374),  aff'd  in Town of Fast
ven  Police Union, et al, Dk 142400, Superior Court

I of Education, Dec. No. 1920 (1980),
Hartford Board of‘.Education,  Decision No. 2&73  (1986). As this statement of
our case law and our prior cases reflect, successful defenses could include
a demonstration that there was in fact no change in a condition, Redding
Board of Education, Decision No. 1922 (1980); a showing that the change-or
conduct was permitted by the terms of contract that was in effect, Town of
Newington, supra, Town of Stratford, Decision No. 1471 (1976);  or that the
matter did not involve a mandatory subject of bargaining.

For purposes of argument, we assume (but do not decide) that a change
was made here.* However, if a change was made, it was permitted by the
contract, and thus there is no prohibited practice. Specifically, as we
interpret Article IV, particularly looking at Section 3, schedules which
include Sunday as a regular workday are clearly contemplated. Thus, the
contract entitled the City to utilize this Sunday-Thursday schedule.

It is noted that the existence of ongoing negotiations does not deprive
the City of the defense that the schedule was permitted by the contract.
The terms of the contract are still considered to be in effect according to
Section 7-475 of the Connecticut General Statutes.** In City of Milford,
Decision No. 1525 (1977), we made clear that the fact that negotiations are
taking place does not negate the protections of the contract.

of Milford, supra. While th
effects of a new shift or schedu
Guilford,  supra; City of Milford
impact brought to our attention

We must also note that our cases hold that the decision to establish a
shift is not a mandatory subject of bargaining. ,City of Bridgeport,
Decision‘ No. 1319-A (1977); Town of Cuilford,  Decision No. 1829 (1979); City

ere may be an obligation to bargain over the
le, City of Bridgeport, supra; Town of
,, supra, in this,case  the only -or
was loss in overtime earnings. Yet the

contract, by contemplating in Article IV, Section 3, the possibility that an
employee might be regularly scheduled to work on a Sunday and setting forth
the pay requirements, already dealt with the effects which am of concern to
the Union here. The contract entitled the employer to schedule this work as
a t'non-overtimel  assignment.

The Union also makes a claim of repudiation of Article IV, Section 4 of
the contract. This claim also lacks merit. We find %epudiationw  only when

* The existence of a change is cast in doubt by the fact that the Sewage
Treatment Plant already used a schedule where Sunday was a regular workday.
Although this involves a different department from the Parks Department, it
is still within the bargaining unit. See Portland Board of Education, Dec.
No. 1670  (1978); New Britain Board of Education, Dec. No. 1786-A (1979).

** COM.  Gen. Stat. Section 7-475 provides in part, IIn the event an agree-
ment expires before a new agreement has been approved...the terms of the
expired agreement shall remain in effect until such time as a new agreement
is readied and approved... .'I
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a party acts in contravention of the clear and non-debatable meaning of a
contract provision, making a frivolous argument. Southington Board of Edu-
cation, Decision No. 1717 (1979) , aff'd  in Southfngton Education Association
v.  Connecticut State Board of Labor Relations, et al, Dk 229312, Superior
Court, Hartford/New Britain J.D. (November 28, 1980); Hartford Board of
Education, Decision No. 2141 (1982); Town of Trumbull, Decision No. 2294
morwich  Board of Education, Decision No. 2508 (1986). Whether the
Sunday-Thursday schedule "departed I' from the intent of Article IV.and  thus
required the discussion described in Article IV, Section 4,  is clearly
debatable, as shown by our conclusion that the schedule was contemplated by
Article IV, Section 3. If the meaning of a provision is debatable, a party
(here the City) does not commit t*repudiationlf  by following its interpreta-
tion.

In sum, the City'sconduct  in instituting the new schedule did not
involve a prohibited practice, and we dismiss the complaint.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low

s/ Craig Shea
Craig Shea

s/ Margaret A. Lareau
Margaret A. Lareau
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