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DECISION and ORDER

On February 11, 1986, Local 1081, IAFF, hereinafter the Fire Fighters,
filed with the Connecticut State Board of Labor Relations, hereinafter the
Board, a complaint alleging that the Town of New Canaan, hereinafter the
Town, had violated Section 7-470 of the Municipal Employee Relations Act,
hereinafter the Act, in that it had "passed an ordinance which changes the
Town Pension and benefits which are now enjoyed by the employees. It at no
time brought such a change to the negotiation table."



On April 15, 1986, the New Canaan Police Union Local 1575, Council 15,
AFSCME, AFL-CIO, hereinafter the Police Union, filed a similar complaint
with the Board, alleging that "[t]he  Town, by virtue of passing an ordinance
drastically and unilaterally amended the Pension Plan, a mandatory subject
of negotiations."

The Fire Fighters and the Police Union sought an order from the Board
that the Town cease and desist from enforcing the ordinance in question and
that any affected employees be made whole for any benefits lost.

After the requisite administrative steps had been taken, the matter came
on for hearing before the Board at the State Labor Department, 200 Folly
Brook Boulevard, Wethersfield, on August 19, 1986. All parties appeared and
were represented. Full opportunity was given to adduce evidence, examine
and cross-examine witnesses, and make argument. All parties filed post-
hearing briefs.

On the basis of the entire record before us we make the following
findings of fact, conclusions of law, and order.

Findings of Fact

1. The Town of New Canaan is an employer subject to the provisions of
the Municipal Employee Relations Act.

2 . Local 1081, International Association of Fire Fighters, is the
recognized exclusive bargaining agent for all organized employees of the New
Canaan Fire Department, and is a labor organization subject to the
provisions of the Act.

3 . New Canaan Police Union Local 1575, Council 15, AFSCME, AFL-CIO, is
the recognized exclusive bargaining agent for all full-time uniformed and
investigatory employees of the New Canaan Police Department working twenty
hours or more per week, excluding all ranks above Lieutenant, and is a labor
organization subject to the provisions of the Act.

4. The Code of the Town of New Canaan, at Section 44-46,  as amended on
September 13, 1972, provides that "[r]etirement  dates and benefits for
policemen and firemen shall be as prescribed by the applicable labor
agreement for the respective groups . . .I'

5 . Although some provisions pertaining to pension benefits for police
and fire fighters appear in the respective labor agreements, the majority of
the provisions have been set forth in a separate document, the Funded
Retirement Plan of the Town of New Canaan, hereinafter "the  Pension Plan."

6. Since the inception of the Pension Plan, some amendments have been
made through the collective bargaining process, and have been incorporated
in the labor agreement. Other amendments were adopted pursuant to the
provisions of Article XI of the Pension Plan, and were made without
objection by the Police or Fire Unions. None of these amendments resulted
in the diminution of benefits to affected employees.



7 . In the hope of limiting the fiscal impact on the Town of payments to
police and fire fighters who claimed benefits under the state's Heart and
Hypertension Act, General Statutes Sec. 7-433c,  members of the New Canaan
Town Council noted that the Town of West Hartford had survived a legal
challenge to its municipal ordinance limiting payments under its pension
plan to seventy-five percent of average final compensation. The validity of
the West Hartford ordinance was upheld by the Connecticut Supreme Court in
Maciejewski v. West Hartford, 194 Conn. 139, 480 A.2d  519 (1984).

8 . At a meeting of the Town Council of the Town of New Canaan, duly
held pursuant to notice on February 5, 1986, an ordinance was.passed  which
added to the Code of the Town a new section 44-46a,  which provided for a
limit on the maximum payment to pension recipients who qualified under the
provisions of General Statutes Sec. 7-433c,  concerning heart and
hypertension benefits.

9 . At a subsequent meeting of the Town Council of the Town of New
Canaan, also duly held pursuant to notice on March 12, 1986, section 44-46a
was amended. Now entitled Section 44-46.1, the section was made effective
March 28, 1986.

10. Section 44-46.1, adopted March 12, 1986, effective March 28, 1986,
provides as follows:

In the event that an employee is awarded payments under
Section 7-433~  of the Connecticut General Statutes, the total
amounts paid to that person from the town's retirement plan,
including social security, workers compensation payments and
benefits paid under Section 7-433c,  shall not exceed seventy-
five percent (75%) of the average annual compensation, as
defined in the town's pension plan, of the person whose ser-
vices to the town resulted in payment of the aforementioned
benefits; provided, however, that if any changes to the town
retirement plan increases (sic) payments to all retirees or
classes of retirees, such changes shall be applied uniformly
to all retirees or classes of retirees, as the case may be.

11. During the months of February and March, 1986 the Town and the two
Unions were engaged in collective bargaining negotiations for successor
contracts to those which had expired on June 30, 1985. Spokesmen for the
Town made no proposal during negotiations concerning a plan to limit the
payments to those entitled to benefits under the Heart and Hypertension
act. Impasse was eventually reached in those negotiations, and binding
arbitration ensued.

Conclusions of Law

1. A unilateral change in a term or condition of employment which is a
mandatory subject of bargaining, made without bargaining, but while
negotiations are in progress, is a per se violation of the Act.- -

2. The terms and conditions of a retirement, pension, and/or disability
plan are mandatory subjects of bargaining under the Act.
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3 . The party proposing a change in a mandatory subject of bargaining,
while negotiations are in progress , must bring that subject to the
bargaining table and bargain to final impasse before such change may be made
unilaterally.

Discussion

The problem of unilateral change in terms and conditions of employment
is a familiar one to labor relations agencies.* We have often stated that
such a unilateral change made by an employer while negotiations are underway
is a violation of the Act. See. e.a.. Ledvard Board of Education, Decision

Xty  of Norwich,No. 1564  (1977); Town of Ham=; Decision  No. 1277
Decision No. 1239 (1974),  rev'd on other grounds; City of Milford,  Decision
No. 1168  (1973); Town of Stratford, Decision No. 1241-(1974);  of
Ridaefield. Decision No. 1204 (1974): Town of Hamden.  Decision No. I044
71972).  .

. . -. .,,

Since at least 1974  issues concerning pensions have been considered by
this Board to be mandatory subjects of bargaining, as to which the employer
may make no unilateral change without first bargaining in good faith with
his employees. See, e.g., State of Connecticut, Decision No. 2006 (1981);
Town of Stratford,Demon No. 1936 (1980); Town of Hamden,  Decision No.

of Norwich, Decision No. 1239 (1974).

The instant case presents the issue of the effect of the passage by the
Town Council of New Canaan of an ordinance altering the method of calcu-
lating pension benefits for a certain class of future pension recipients,
those who receive benefits under General Statutes Sec. 7-433c,  the Heart and
Hypertension Statute, while negotiations were in progress for a successor
collective bargaining agreement with the police and fire unions.

The Town seeks to justify the validity of its position on two grounds.
The Town argues first that West Hartford's similar ordinance had survived a
challenge to the Supreme Court of Connecticut, and that therefore the New
Canaan ordinance should be upheld. Secondly, the Town alleges that the
unions waived their right to complain about the ordinance by failing to
request bargaining over the pension issue during the ongoing negotiations.

The analogy to the West Hartford ordinance, unsuccessfully challenged in
Maciejewski v.  West Hartford, 194 Conn. 139, 480 A.2d  519 (1984),  is inapt.
The Maciejewski challenge depended upon whether payments received under
Section 7-433~  constituted "workers compensation payments" such that they
would be included in the 75%  cap already in place under that Town's pension
plan. The Court held that Heart and Hypertension benefits constituted
workers compensation payments, and were consequently to be included in the
capped figure.

* See Foy & Moskowitz, "Connecticut Labor Relations Law: Recent Developments
in= Evolving Identity," 17 Conn. L. Rev. 249, 276-85 (1985); Darcy,  Fey,
James & Kingston, "Connecticut Labor Relations Statutes and Decisions:
Differences from Federal Law," 9 Conn. L. Rev. 515, 536-39 (1977).
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In New Canaan, the pension plan provided no such cap on total benefits
under the pension plan. Thus the Town Council's attempt to enact a new cap
on one type of pension benefits, where none had previously existed, clearly
constituted a change, made unilaterally by the Town, in a mandatory subject
of bargaining.

The Town's argument concerning the unions' waiver of the right to
bargain by not affirmatively seeking bargaining on this issue, is similarly
unavailing. The right to complain over a failure to bargain may indeed be
waived, such as by a union's lengthy delay in making the request, despite
notice. City of New Haven, Decision No. 1558 (1977); Norwich v.  Norwich
Fire Fighters, 173 Conn. 210 (1977). However, here there was no such
delay. Indeed, the complaints were filed promptly after the enactment of
the ordinance.

We have held, too, that the union has no duty to request bargaining over
the subject matter of a proposed ordinance, one which may not in fact be
enacted. "To require employee organizations to request bargaining every
time a bill is introduced that affects a mandatory subject of bargaining, at
the risk of losing the right to bargain, would be an onerous burden for both
unions and municipal employers." New Haven Board of Education, Decision No.
1759 (1979); City of Hartford, Decision No. 1353 (1975).

In this case, where activity at the bargaining table was ongoing during
the discussions over the proposed ordinance, our holding in City of Milford,
Decision No. 1168 (1973) will govern:

When negotiations are actively in progress . . . any proposed
change in wages, hours and working conditions--atTast  if it
involves the withdrawal of a benefit--should be taken to the
bargaining table by the party who proposes it (whether or not
it has theretofore been the subject of negotiations).

Id. at 2. (Emphasis in original.) See also Town of Hamden,  Decision No.
E44 (1972).

We see no reason to alter this position here. It was the Town which
proposed a cap on benefits for one particular group of pension
beneficiaries; it was the Town which had the duty to bring the subject to
the bargaining table. The Town did not fulfill this duty. The unions, on
the other hand, had no duty to raise the subject at the table, and thus
cannot be said to have waived their right to object after the ordinance was
adopted.

The Town's passage of the Ordinance in question thus constituted a
prohibited practice under the Act, being a unilateral change in a mandatory
subject of bargaining without first negotiating in good faith to agreement
or final impasse over the proposal.
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O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the Town of New Canaan shall

I. Cease and desist from enforcing the subject ordinance, Section
44-46.1 of the Code of the Town of New Canaan, providing for the
capping at 75% of average annual compensation of pensions payable
to recipients of benefits under Section 7-433~  of the General
Statutes, unless and until either (1) such capping provision shall
have been negotiated to agreement with the unions, or (2) there has
been a final impasse in said negotiations.

II. Take the following affirmative action which the Board finds will
effectuate the policies of the Act:

(a) Make whole any and all employees who have suffered a
reduction in pension benefits due to the enforcement of
the ordinance, Section 44-46.1 of the Code of the Town of
New Canaan;

(b) Post immediately in a conspicuous place where members
of the bargaining units customarily assemble, and leave
posted for a period of sixty (60)  consecutive days from
the date of posting, a copy of this Decision and Order in
its entirety; and

(c) Notify the Connecticut State Board of Labor Relations
at its offices at 200 Folly Brook Boulevard, Wethersfield,
Connecticut, within thirty (30) days of the receipt of
this Decision and Order, of the steps taken by the Town of
New Canaan to comply with this Order.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Craig Shea
Craig Shea

s/ Barbara B. Sacks
Barbara B. Sacks
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