
there may remain a possibility that Academy instructors and some fellow

cadets who were contemporaries of the cadets who were the subjects of the

summaries could determine the identities of such subjects because of their

greater familiarity with the persons and events in question. The court

noted that l1 . ..the risk to privacy interests of a former cadet, particularly

one who has remained in the military, posed by his identification by

otherwise unknowing former colleagues or instructors cannot be rejected as

trivial." Rose, pa 381. However, the court rejected the possibility of

exposure to this specialized audience as a basis to exclude redacted

summaries from disclosure. To support this part of its ruling, the Court

expressly relied upon the ftclearly  unwarranted" language of the Federal

Act's disclosure exception and upon the fact that such summaries are

routinely given wide dissemination within the Academy itself, 147 unlike

classic personnel files to which access is typically strictly limited to

only supervisory personnel directly involved with the individual and the

personnel department itself. Rose at 377. I48 From the Court's analysis it

is plain that but for the %learly  unwarranted" modifier, material in a

classic personnel file would be exempt from disclosure despite a strong

'47 The summaries are posted on forty (40) cadet squadron bulletin boards
and distributed to faculty and Academy officials. The names of cadets who
are dismissed or resign as a result of the investigation are left in the
summaries, but posting is deferred until the cadet has left the Academy.
The names of cadets who are found not guilty, or who are found guilty but
not dismissed from the Academy , are deleted from the summaries.

148 Three dissents were written in the Rose case. In each dissent, the
writer believed the majority had interpra  the disclosure exception too
narrowly. Chief Justice Burger would not allow release of even heavily
redacted summaries. He wrote that even a possibility that an individual
might be identified by a few persons and thereby injured brought the
summaries within the disclosure exemption. Justice Blackmun  interpreted the
exemption as making these files absolutely exempt from disclosure without
the need for any balancing. Justice Rehnquist believed that any possibility
of identifying the subjects of the summaries would constitute a "clearly
unwarranted invasion of personal privacy."
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BY JOSEPH I. LIEBERMAN, ATTORNEY.
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DECISION AND DECLARATORY RULING

On May 10, 1985, Joseph I. Lieberman, Attorney General of Connecticut

(the Petitioner) filed with the Connecticut State Board of Labor Relations

(Labor Board) a petition for declaratory ruling pursuant to Section 4-176  of

the Connecticut General Statutes and Sections 5-273-39, 7-471-37 and IO-

153e-26  of the Regulations of Connecticut State Agencies. Petitioner

alleged in relevant part as follows:

5 . Question Presented for Declaratory Ruling

Whether and in what circumstances under the State Employee
Relations Act, the Municipal Employee Relations Act, or the School
Board-Teacher Negotiations Act, construed in light of COM.  Gen.
Stat. Sections I-21k,  d-190 - 4-197, 7-109 and 11-8 - II-8c,
provisions of collective bargaining agreements, arbitration awards
or grievance settlements made pursuant to any of.said  acts, which
call for records of a public employer to be destroyed, are null
and void.

6. Petitioner's Response

Under Connecticut statutory and case law any provisions of a
collective bargaining agreement, an arbitration award or a
grievance settlement which call for records of a public employer
to be destroyed are null and void.

7. Statement of Petitioner's Position

Contract provisions, arbitration awards or grievance settle-
ments violating public policy are null and void. Collective
bargaining agreements may not disregard other laws. Subjects Of
collective bargaining resulting in contract provisions contrary to
state or federal statutes are illegal subjects of bargaining.



The Board should recognize the public policy of the state
regarding public records as expressed in Conn. Gen. Stat. Sections
l-13, I-21k,  7-109  and II-8 -11-8~. The General Assembly has not
only established a clear and unambiguous procedure for the
destruction of public records requiring the involvement of the
Public Records Administrator in the State Library, the General
Assembly has also made it a crime to destroy a public record
except as authorized in the public records statutes. By defining
such conduct as a crime, the General Assembly has made an
emphatically clear statement that destruction of public records
without meeting statutory conditions is not to be permitted.

By rendering a declaratory ruling agreeing with petitioner's
position this Board would be recognizing the public policy already
expressed by the General Assembly through general statutes. This
is merely a matter of recognizing the sovereign interests of the
state. The Attorney General, for example, has recognized these
interests in the personal data standards promulgated pursuant to
Conn. Gen. Stat. Section +296(b).

When the General Assembly, acting in its sovereign capacity,
has prescribed general rules of conduct applicable'throughout the
state, no public employer, including the executive branch of state
government, is free to disregard these rules. This is especially
true where the General Assembly has defined the conduct as
criminal.

By presenting this request, the petitioner is simply asking
this Board to give effect to the laws adopted by the General
Assembly concerning the destruction of records. This position
will be set out in more depth in the brief to be filed at a later
stage in these proceedings.

8 . Conclusion

For the reasons stated above, the Connecticut State Board of
Labor Relations should entertain this petition requesting a
declaratory ruling. Petitioner, Joseph I. Lieberman, Attorney
General of Connecticut, requests the Board to issue a ruling
concluding that collective bargaining agreements, arbitration
awards or grievance settlements calling for the destruction of
public records being against public policy are null and void.

By letter dated May 13, 1985, this Board advised Petitioner that it

would issue a declaratory ruling on the Petition. On June 18, 1985, we

issued a Notice of Hearing scheduled for September 18, 1985. Also on June

18, 1985, we issued an Order of Notice that Petitioner notify by first class

mail the following individuals and organizations of the Petition and

scheduled hearing:
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(1) Each municipal employer... . ..within the State of
Connecticut...;

(2) The Superintendent of Schools for each local and regional
school district and the chief executive officer of each
Cooperative or Regional Education Service Center within the
State of Connecticut...;

(3) The Chief Court Administrator of the Judicial Branch of
Connecticut State Government;

(4) All labor unions that represent public employees within
the State of Connecticut under the Municipal Employee
Relations Act, State Employee Relations Act and School Board-
Teacher Negotiations Act...; and

(5) The Connecticut State Freedom of Information Commission.

On June 26, 1985, Petitioner certified that he had complied with the June

18, 1985 Order of Notice.

Subsequently, pre-hearing briefs and motions to add/additional parties

were filed. The hearing was held on September 18, 1985 and continued on

September 24 and October 15, 1985. At the outset of the hearing on

September 18, 1985, we recognized the following parties in the case:

In Support of Attorney General

ATTORNEY GENERAL, Joseph I. Lieberman FREEDOM OF INFORMATION COMMISSION
Robert E. Walsh, Asst. Atty. General Mitchell Pearlman, Esq., and
Robert B. Teitelman, Staff Attorney David Rubin,  Esq.
Charles A. Overend,  Staff Attorney

THE HARTFORD COURANT COMPANY
CT. COUNCIL ON FREEDOM OF INFORMATION Tyler Cooper & Alcorn
Day, Berry & Howard B y :
B y : J. Charles Mokriski, Esq.

Ralph G. Elliott, Esq., and
William S. Fish, Esq.

CT. DAILY NEWSPAPERS ASSN., INC.
Day, Berry & Howard
B y : J. Charles Mokriski, Esq.

THE JACKSON NEWSPAPERS, INC.
Wiggin  & Dana
B y : Mark Kravitz, Esq., and

Penny Bellamy, Atty.

In Opposition to Attorney Genezk

CT. ASSN. OF SCHOOL ADMINISTRATORS
Shipman  & Goodwin
B y : Atty. Lisa B.  Bingham and

Atty. Mark Keppler

CT. COUNCIL OF POLICE UNIONS
NO. 15, AFSCME, AFL-CIO
Frank J. Raccio, Esq.
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CT. COMMISSION ON HUMAN RIGHTS AND
OPPORTUNITIES
Philip A. Murphy, Jr., Counsel
B y : Deborah Green, Staff Atty.

CONNECTICUT EDUCATION ASSOCIATION
William J. Dolan, Esq.

CONNECTICUT STATE EMPLOYEES ASSN.
Robert J. Krzys, Esq.

CT. COUNCIL #4, AFSCME, AFL-CIO
J. William Gagne, Jr., Esq., and
Debra Brown, Atty.

CT. STATE FEDERATION OF TEACHERS
James C. Ferguson, Esq.

CT. COUNCIL OF AFSA LOCALS CT. STATE LABOR COUNCIL
William S. Zeman, Esq., and Norman Zolot, Esq., and
Joel Ellis, Esq. Burt Rosenberg, Esq.

CONNECTICUT STATE UNIVERSITY, AAUP
David C. Newton, President

DISTRICT 1199, NEW ENGLAND HEALTH
CARE EMPLOYEES UNION
John Creane, Esq. and
Rita Lisko, Atty.

TOWN OF EAST HAVEN
BOARD OF EDUCATION
Atty. Richard L. Hershatter

TOWN OF SIMSBURY
Shipman  & Goodwin
B y : Atty. Lisa B. Bingham

TOWN OF FAIRFIELD and UNIFORMED FIRE FIGHTERS ASSN. OF
FAIRFIELD BOARD OF EDUCATION CONNECTICUT
Collimore & Collimore Raymond D. Shea, President, and
B y : Donald C. Collimore, Esq. John P. Grennan, Jr., Secy-Treas.

Post hearing briefs were received by November 25, 1985. On the basis of the

record before us, we make the following decision and declaratory ruling.
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I . Statutory BacJcground'

A . Labor Relations Statutes

The three statutes directly in question are: the Municipal Employee

Relations Act (MERA), which governs collective bargaining between municipal

employers and their employees; 2 the School Board-Teacher Negotiations Act

(TNA), which governs collective bargaining between local or regional boards

of education and their certified professional employees; 3 and the State

Employee Relations Act (SERA) which governs collective bargaining between

state agency employers (except the legislative branch) and their employees. 4

These statutes establish a mandatory duty on the part of public

employers and exclusive bargaining representatives of employees (i.e. labor

organizations) to bargain in good faith with each other over those questions

which concern mandatory subjects of bargaining and to implement in good

' The purpose of this section is to provide brief introductory identifica-
tion of the primary state statutes in question. These statutes will be
discussed in detail in following sections.

‘2 C.G.S. 7-460 to 479. Expressly excluded from the definition of employee
and therefore without the rights and protections of the MERA are: elected
and administrative officials, board and commission members, department
heads, certain part-time employees, and certified teachers. See Section
4-467t2).

3 C.G.S. lo-153a  to 156d. Expressly excluded from the rights and protec-
tions of the TNA are: superintendents of schools, assistant superintendents
and certain administrators involved with negotiations or personnel relations
or budget preparation. Temporary substitutes and all non-certified
employees are also excluded. See Section lo-153b(b).

4 C.G.S. 5-270 to 280. Expressly excluded from the rights and protections
of the SERA, in addition to legislative branch employees, are: elected or
appointed officials, board and commission members, confidential employees,
and employees of the state board of labor relations and state board of
mediation and arbitration. See Sections 5-270(a) and (b).
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faith agreements reached on such subjects.5  Under all three of these

statutes, the Labor Board has the duty and responsibility for determining

both what constitutes mandatory subjects for bargaining and when parties

have failed or refused to bargain in good faith in violation of the

applicable labor relations statute.

B . Personal Data Act (PDA)6

This statute is applicable to most state agencies and to local

government. 7 It extends privacy rights and protections to all persons

(including public employees) with respect to "any information about [that]

person's education, finances, medical or emotional condition or history,

employment or business history, family or personal relationships, reputation

or character which because of name, identifying number, mark or description

5 See, e.g. Section 7-470(c)  of the MERA defines the duty to bargain
coliZ&~  as "the mutual obligation...to meet
with respect to wages,

. ..and confer in good faith
hours and other conditions of employment, or the

negotiation of an agreement, or any question arising thereunder...".
Section 7-470(a) prohibits employers and exclusive bargaining representa-
tives from refusing to bargain in good faith and refusing to comply with a
grievance or arbitration settlement or valid arbitration award. Section
IO-153e(d)  defines the duty to negotiate in good faith as "the mutual obli-
gation...to  meet. ..and to participate actively so as to indicate a present
intention to reach agreement with respect to salaries or other conditions of
employment, or the negotiation of an agreement, or any question arising
thereunder...". Sections lo-153e(b)  and (c) prohibit school boards and
exclusive bargaining representatives from refusing to negotiate in good
faith and refusing to participate in good faith in mediation or arbitra-
tion. Section 5-272(c) of the SERA defines the duty to bargain as the I'...
mutual obligation . ..to bargain in good faith with respect to wages, hours
and other conditions of employment
any question thereunder...".

. ..or the negotiation of an agreement or
Sections 5-272(a) and (b) prohibit the state

and exclusive bargaining representatives from refusing to bargain in good
faith. Section 5-272(a) makes specific reference to including discussing
grievances.

6 C.G.S. Sections 4-190-197

7 Excepted are the legislature, courts, governor, lieutenant governor,
attorney general, and town or regional boards of education.
(4.

Section J-190
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can be readily associated with [that] particular person."
a The PDA contains

various requirements to which government must adhere, including: informing

the person who is the subject of such information that it exists,'

permitting access to the information by the person who is the subject of the

information," keeping records of who has had access to the information, 11

and informing the subject of who has had such access. 12 The PDA also

requires that subjects be allowed to: contest the accuracy, completeness or

relevancy of such information, 1 3 supplement the information where the

subject believes the information to be inaccurate or incomplete, 14 and to

have the information corrected "when  the agency concurs in the proposed

correction.tt15 In addition, the PDA requires that government "[m]aintain

only that information about a person which is relevant and necessary to

accomplish the lawful purposes of the agency." 1 6 . The term Ynaintain~  is

defined in the PDA to mean "collect, maintain, use or disseminate." '7 The

PDA requires the Attorney General to establish 'tstandards'l  for use by state

agencies in implementing the PDA. ia Finally, the PDA provides that an

a Section 4-190(i)

' Section 4-193(f)

'O Section &193(g)

" Section 4-193(c)

I2 Section 4-193(d)

l3 Section 4-193(h)(l)

I4 Section 4-193(h)(3)

I5 Section 4-193(h)(2)

I6 Section &193(e)

I7 Section 4-190(f)

Ia Section 4-196(b)
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agency which violates its provisions "shall be subject to an action by any

aggrieved person for injunction, declaratory judgment, mandamus or a civil

action for damages." 19 If the aggrieved person prevails in his action, he

is entitled to recover court costs and reasonable attorney's fees. 2o The

Attorney General may also file suit for PDA violations on his own complaint

or upon complaint of any individual. 2 1

c. The Freedom of Information Act (FOIA)22

This statute governs what records held by municipal and state govern-

ment are subject to mandatory disclosure upon request from members of the

general public. 23 The FOIA defines "public records or files"  to mean "any'

recorded data or information relating to the conduct of the public's busi-

ness prepared, owned, used, received or retained by a public agency..,". 24

With respect to access by the general public to such records or files, the

FOIA  states that "[e]xcept  as otherwise provided by...state  statute, all

records maintained or kept on file by any public agency... . ..shall  be

public records and every person shall have the right to inspect...or  receive

a copy of such records...". 25 The FOIA sets forth fourteen (14) categories

of records or files which are excepted from such mandatory disclosure. 26

19 Section d-197

2o Id.

21 Section d-197

22 C.G.S. I-1Sa  - I-21k.

23 The FOIA also covers public access to government meetings. The present
case is not directly concerned with the meetings provisions of the FOIA.

24 Section l-lea(d).

25 Section 1-19(a).

26 Section 1-19(b).
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Included among those exceptions are: "personnel or medical files and

similar files the disclosure of which would constitute an invasion Of

personal privacy;" 27 and "records, reports and statements of strategy or

negotiations with respect to collective bargaining. 1128 The FOIA also

establishes the State Freedom of Information Commission (FOIC) which is

charged with responsibil_ity  for adminstrative enforcement of the FOIA.2g

Finally, the FOIA contains a provision which provides that "[a]ny

person who wilfully, knowingly and with intent to do so, destroys, mutilates

or otherwise disposes of any public record without the approval [of the

state public records administrator]" shall be guilty of a class A misde-

meanor for each such occurrence. 30

D. Records Retention Statutes

There are several such statutes in question. 31 These cover state

agencies and municipal government and govern the circumstances and pro-

cedures under which they may destroy obsolete public records. 32 The

provisions of these statutes which are directly related to the present case

COnCerrt  two functions of the state Public Records Administrator under those

27 Section 1-19(b)(2)*

28 Section 1-19(b)(9).

2g Section 1-21(j).

30 Section I-21k.

31  C.G.S. Sections II-8 to llc, T-109,  I-21k and I-18.

32 There is no detailed definition within records retention statutes
defining what constitutes records subject to those statutes. Section II-8
states that the state librarian's functions under that section are
applicable to "the books, records, papers and documents of all state
agencies within the executive department...". Section II-8a states that it
is concerned with "all books, records , papers and documents under [the]
jurisdiction" of "each state agency" or "political subdivision." Section
II-8b refers to *'[a]11  public records, as defined in section II-8 or section
II-8a,  or other such records, created by public offices...".
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statutes. 33 The first is the development or approval of the minimum time

periods for which government records are to be retained. 34 These are called

minimum records retention periods and are contained within records retention

schedules. The records retention statutes require that minimum records

retention periods be "based  on the administrative need of retaining" the

records in question. 35 The second function with which we are concerned is

,

the public records administrator's function, together with the state

archivist, in approving agency or municipal requests- for destruction of

records. The records retention statutes require that such requests be

approved if the records no longer have ttadministrative,  fiscal or legal"

usefulness or value, and are of no Whistorical  value to the state." 36

33 In performing his functions, the Public Records Administrator is acting
on behalf of or under the supervision of the State Librarian and the State
Library Board.

34 Section II-8a.

35
g.

36
g. Historical value is determined by the State Archivist.
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II. Origins of the Dispute and Standing

The Petitioner's standing to file the petition should be briefly

addressed. The petition was filed pursuant to C.G.S. Section 4-176, a

section of the Uniform Administrative Procedures Act37 generally applicable

.

to all Connecticut State agencies. Section 4-176 provides for the filing of

a petition seeking a declaratory ruling and states in relevant part: "Each

agency may, in its discretion, issue declaratory rulings as to the applica-

bility of any statutory provjsion  or of any regulation or order of the

agency, and each agency shall provide by regulation for the filing and

prompt disposition of petitions seeking such rulings." We have adopted such

regulations at Sections 5-273-39,  7-471-37 and lo-1536-26  of the Regulations

of Connecticut State Agencies. Each of these regulations provides in perti-

nent part that a petition for declaratory ruling may be filed when "there is

a substantial and immediate threat to rights protected" by Connecticut labor

relations statutes administered by the Labor Board.

The Petitioner is the Attorney General of the State of Connecticut. As

such, he is an employer within the meaning of Section 5-270(a) of the SERA

and subject to the provisions of that Act in his role as a state employer.

Petitioner also has responsibility under Section 3-125 of the Connecticut

General Statutes to provide legal advice and representation to state

agencies,38  including: the Department of Administrative Services Division

of Personnel and Labor Relations (OLR) in its functions under the SERA; 39

37 C.G.S. Sections 4-166  through 4-189.

38 The Petitioner does not provide legal advice or representation to the
Labor Board. The Labor Board is instead advised and represented by its
General Counsel pursuant to C.G.S. Section 51-105(b).

39 OLR represents the executive branch of state government in collective
bargaining, including negotiation and advanced step determination of
grievances, and represents the state in labor arbitration proceedings.
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I

advising the Connecticut State Board of Mediation and Arbitration in its

functions under the MERA; 40 advising the State Department of Education in

its functions under the TNA;41 and advising the State Librarian, Public

Records Administrator and Archivist in their functions under state record

retention statutes. 42 Petitioner also has responsibility to promulgate

t*standards" for state agency regulations under the Connecticut Personal Data

Act and has responsibilities regarding the protection of individuals' rights

under that Act.43

Petitioner has alleged that there exists a substantial and immediate

threat to rights protected by the SERA, MERA and TNA warranting issuance of

a declaratory ruling by the Labor Board. We agree. This threat first

became apparent when the Connecticut FOIC ruled that a collective bargaining

agreement requiring destruction of employee discipline records infringed

upon the fVpublicfs  right to know"  under the FOIA and opined that such

destruction constitutes criminal activity. Dick Conrad (Jackson Newspapers)

-and- East Haven Board of Police Commrs., #FIC 83-187 (June 13, 1984).

Subsequently, in Town of East Haven, Decision No. 2378 (March 25, 1985),44

we issued a decision addressing the same settlement agreement at issue in

the FOIC case and ruled that:

40 The Board of Mediation and Arbitration provides neutral mediation and
arbitration (both interest and grievance) services under the MERA.

41 The State Department of Education provides neutral mediation and
arbitration services for interest disputes under the School Board-Teacher
Negotiations Act.

42 C.G.S. Sections I-2lk, T-109  and II-8 - 11-8~.

43 C.G.S. Sections J-190  - d-197.

44 The East Haven decision is currently pending our reconsideration in
light of our decision in the present case.
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1. Removal and destruction of negative information which is
relevant to and which was obtained by a municipal employer for
internal administrative purposes in the employer's role as an
employer and the employee's role as employee, constitutes a
mandatory and hence legal subject for collective bargaining.

2 . Failure by a municipal employer to comply with a griev-
ance settlement which calls for removal and destruction of such
negative information constitutes a violation of Sections 7-470
(a)(4) and (6) of the MERA.

3. In this case, the Employer's failure to remove and
destroy the information in question constituted a violation of
Sections 7-470(a)(4)  and (6) of the MERA.

East Haven at p. 6.

After issuance of our East Haven decision, numerous media industry editori-

als appeared across the state endorsing the FOIC's  decision and vociferously

attacking our decision. 45 Subsequently, the Petitioner announced a public

position as Attorney General for the State of Connecticut that destruction

of employee discipline records constitutes an illegal subject of bargaining

and collective bargaining agreements, grievance settlements and arbitration

awards which call for destruction of such records are null and void.

Petitioner then filed the instant petition.

Public employers, labor organizations and public employees are now

faced with a paralyzing conflict between the FOIC and Attorney General on

the one hand, and the Labor Board on the other. Until this controversy

arose, the public sector labor relations community universally considered

expungement of employee discipline records a mandatory subject of bargain-

ing and utilized such destruction as a commonplace and necessary means for

settling disputes and effecting workplace justice. The broad scope of

condemnation of such activity by the FOIC and the Attorney General far

45 At least eight newspapers have editorialized on the subject and several
of them have done so repeatedly. At least one major television news outlet
has twice editorialized on the subject.
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transcends the specific fact context of the East Haven case and presents a

significant scope of bargaining question within our jurisdiction. 46

Responsible exercise of administrative discretion requires us to issue a

declaratory ruling on the question presented.

We granted the subsequent requests for party status from the various

media organizations, the State Labor Council, and the Connecticut Commission

on Human Rights and Opportunities because we believe they have a right to

such status under currently accepted principles of administrative law. 47

46 No single administrative agency has primary jurisdiction over all of the
state statutes at issue in this case. We have such jurisdiction over the
labor relations statutes which are the express subject of the Petition. In
interpreting and applying these statutes, it is necessary that we do so in
light of the other statutes in issue. See Section III, infra.

47 See generally, Schwartz Administrative Law Section 94, Parties in
InteGt and Intervention, pp. 263-268 and cases cited therein. Although
these organizations are not "obvious parties" as defined by Schwartz, they
clearly are "parties in interest" as discussed therein. In our judgment,
Section 4-176 contemplates the broad view of "parties in interesttt discussed
by Schwartz and these organizations are entitled to party status in this
case. It should be noted that no objection was raised to our granting of
party status for any of these organizations.
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III. Perspective

As the state agency charged with responsibility for interpretation and

enforcement of state labor relations statutes, we must effectuate the public

policies and the public interest which those statutes seek to promote,

protect and preserve. At the same time, as public officials in a quasi-

judicial agency, we must recognize the legitimate public policies embodied

in non-labor relations statutes whether they support or compete with the

public policies of the labor-.relations statutes. 48 It would abrogate our

public responsibility and invite judicial reversal of our decisions to do

otherwise. The Connecticut Supreme Court often has observed:

[w]here, as here, more than one statute is involved, we presume
that the legislature intended them to be read together to create
a harmonious body.of  law; Vartuli v.  Sotire,  192 Conn. 353,  362,
472  A.2d  336  (1984); McLaughlin Ford, Inc. v.  Ford Motor Co., 192
Conn. 558, 563 n.7, 473  A.2d  1185 (1984); and we construe the
statutes, if possible, to avoid conflict between them. State v.
West, 292 Conn. 488, 494, 472 A.2d  775 (1984); Blue Cross & Blue
Shield of Connecticut, Inc. vD  Mike, 184 Conn. 352, 362, 439 A.2d
1026 (1981)." Berger V. Tonken,  192 Conn. 581, 589, 590 (1984).

In past cases we have confronted arguments that the legal boundaries of

collective bargaining may be altered by statutes other than those which we

are charged to administer and we have fully recognized the concept of

illegal subjects of bargaining. In Cheshire Board of Education, Decision

No. 2153 (August 26, 1982), we stated:

Illegal subjects of bargaining are those about which the Act
does not require the parties to negotiate and which, if included
as a provision in a collective bargaining agreement, result in
that provision being both illegal and unenforceable to the extent
that the provision involves an illegal subject of bargaining.
DeCourcy,  supra; Local 1219, International Association of Fire
Fighters v. Connecticut Labor Relations Board, 171 Conn. 342
(1976); City of New London, Decision No. 1128 (1973), aff'd  in
Local 1522, Assocj
Board of
Hartford County (October 2

i%tion of Fire Fighters vs. Connecticut State
Labor Relations, et al, Dk 108994, Court of Common Pleas,

13,  1973)  Alexander, J.; City of Bridge-

48 As described in the "Statutory Background" section of this decision,
supra, there are a minimum of four statutory schemes involved in this case.
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port, Decision No. 1648 (lg78), aff'd  in City of Bridgeport v*
Connecticut  State Board of Labor Relations, Superior Court, Fair-
field J.D. at Bridgeport (April 14, 1980) Jacobson, J.  A subject
will be designated illegal if it, inter alia, is contrary to the
provisions of the Act* and/or woulhuirethe  taking of action
which is prohibited by the Act. Local 1219; Local 1522; City of
Bridgeport, supra.

* A subject may also be found to be an illegal subject of bar-
gaining if it would result in a contract provision which would be
contrary to other provisions of state or federal statutes or
other controlling law. DeCourcy,  supra.

Subsequently, in a case concerning the TNA and the Teacher Tenure Act4',  it

was necessary for us to address in depth the impact of the Tenure Act on the

legal scope of bargaining under the TNA.50 In that case, we acknowledged .

that the boundaries of mandatory bargaining are altered by the provisions of

the Tenure Act. However, in our ruling, we also interpreted the Tenure Act

so as to accommodate the needs of collective bargaining and the requirements

of the TNA.

Aside from what the duty to bargain in labor relations statutes
may otherwise require, both this Labor Board, other labor boards
and courts have recognized that the borders of negotiability are
sometimes affected or fixed by statutes other than the labor rela-
tions statutes themselves and that these other statutes must be
accorded their intended force and effect. [citations omitted].

The claim has been made in this case that to one degree or
another the duty to bargain... . ..is controlled by provisions of
the Tenure Act. It is therefore necessary for us to construe the
Tenure Act as well as the Negotiations Act in order to decide the
questions presented. In approaching this task, we must be careful
as the administrative agency charged with the enforcement and
interpretation of the Negotiations Act, that we do not act with a
myopic view of the statutes as a whole. Rather, we must and shall
proceed with full awareness of the presumption that the Legisla-
ture enacts statutes in view of other existing statutes and that
when viewed together, the set of state statutes as a whole are
intended to be read so as to make one consistent body of law.
Budkofsky v. Commissioner of Motor Vehicles, 177 Cork. 588 (1979
and cases cited therein.

>

4g Conn. Cen. Stat. Section 10-151.

5o Connecticut State Council of AFSA Locals, AFL-CIO, Decision No. 2225
(August 15,  1983); aff'd  in Connecticut Education Assn. V.  State Board of
Labor Relations, 5 Conn. App. 253  (1985), cert. denied.
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x x x
The Labor Board has been given the statutory responsibility

of assuring the integrity of the collective bargaining process
in a wide range of differing contexts. Assuring that integrity
includes displaying a sensitive concern for the public policies
which the legislature has adopted in each of these varying
contexts. We must balance awareness of the requirements of
collective bargaining with the attainment of the substantive
goals required by other relevant and applicable legislation.
The above opinion reflects such a balancing; legislative pur-
poses are respected, both in education and in collective
bargaining, and an optimal and coherent resolution of a
congerie of purposes is struck.

Connecticut State Council of AFSA Locals, AFL-CIO,
Decision No..2225 (August 15, 1983) at p. 5; Aff'd
in Connecticut Education Assn. v.  State Board of
Labor Relations, 5 Conn. App. 253 (1985).

As these passages clearly convey, while labor relations statutes must be

interpreted in light of the requirements of other statutes, so must those

other statutes be interpreted in light of labor relations statutes. 51 With

these fundamental principles in mind we turn to the present case.

51 This comports with the views of then Professor Harry T. Edwards (cur-
rently Judge of the Federal Court of Appeals for the District of Columbia)
in his influential 1973 law review article, The Emerging Duty to Bargain, 71
Mich.  L. Rev. 885 (1973). Professor Edwards advocated the need for and
legitimacy of states accepting in the public sector the broad scope of
mandatory bargaining that has been recognized in the private sector and he
noted the approach he believed should be taken when public sector labor
relations policies compete with other public policies:

In states such as Michigan, New York, Pennsylvania, Connecticut
and Wisconsin, the trend toward the use of private sector principles
to guide the development of labor relations fn the public sector is
accelerating. . . . . . . .

. ..There  is a dawning realization that public employees are
primarily employees and only secondarily government employees.
Therefore, they should be denied bargaining rights available to
other employees only when there are compelling-governmental or
public policy reasons for such restrictions. . . . .

x x x
. ..Clearly.  there are limitations o n . ..the extent to which public
employees may determine, through the bargaining process, policies
which are matters in the domain of the community as a whole or its
elected representatives. But the legitimate expectations of public
employees should not be thwarted by mere platitudes. The determi-
nation that bargaining is not appropriate should be made only after
a searching examination of the competing policies involved.

71 Mid. L.  Rev. 932, 934.
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Iv. Labor Relations Statutes

A . Purpose of the Labor Relations Statutes
and the Scope of Mandatory Bargaining

Management and organized labor are not only natural, but congenital

antagonists. The motivating purpose behind the actions of rational

management is to produce its product or deliver its service efficiently and

effectively. To serve this purpose, management strives both to keep down

costs of operation and retain maximum discretion-to control employees in the

workplace. On the other hand, while unions must and often do recognize the

need for such efficiency and effectiveness, they are concerned foremost with

improved employee economic benefits and just treatment of employees at the

hands of the employer. Over the past two hundred years, 52 the conflicting

interests and resultant struggles between labor and management have resulted

in some of the most destructive and tragic chapters of American history.

The enactment of comprehensive labor relations statutes for both the

private and public sectors was intended to contain these struggles within a

legal framework which encourages and protects the parties' ability to

resolve their differences through collective bargaining without resort to

violence and other illegal tactics that disrupt efficient and effective

production or flow of services. Although labor relations statutes do not

establish specific wage rates, working hours or other conditions of

employment for employees, it also was expected that contracts resulting from

52 Labor disputes in America have existed since at least the birth of the
nation. The first reported court case was the Philadelphia Cordwainers case
Commonwealth V. Pullis,  Mayor's Court of Philadelphia, 1806, reported at 3
Commons 59 (1910) and discussed in Nelles The First American Labor Case, 41
Yale Law J. 165 (1931). The case concerned an indictment of employees for
collectively seeking improved wages. Such activity was considered an
illegal conspiracy against the public interest.
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collective bargaining will improve employee conditions of employment. 53 The

major features of such statutes include democratic choice by employees of

whether they desire to be represented by a union for purposes of collective

bargaining, statutory exclusive bargaining representative status for a union

so chosen by employees, and imposition of a mutual duty on both the employer

and the exclusive bargaining representative to bargain in good faith over

employee wages, hours and conditions of employment. 54 This statutory duty

to bargain in good faith applies both to negotiations for the classic fixed

term comprehensive collective bargaining contract and collective bargaining

to resolve disputes arising during the term of such a contract, especially

grievance disputes concerning the interpretation or application of the

53 The Preamble to the MERA states in full:
Experience has clearly demonstrated that the efficient admin-

istration of municipal government and the well-being of municipal
employees require that orderly and constructive relationships be
maintained between employee organizations and municipal manage-
ment officials. Subject to the paramount requirements of the
public service, employee-management relations within municipal
service in Connecticut should be improved by providing employees
with an opportunity for meaningful participation in the formula-
tion and implementation of policies and procedures affecting the
conditions of their employment.

Effective employee-management cooperation in municipal
service requires a clear statement of the respective rights and
obligations of employee organizations and municipal employers.

It is the purpose of this Act to promote better employee-
employer relations in municipal government in Connecticut by
setting forth rights and obligations of municipal employers and
municipal employees and their employee organizations.

Report of the Interim Commission To Study Collective
Bargaining By Municipalities (February 1965) as provided by
P.A. 63-495. At p. 5.

54 These are the major features of the National Labor Relations Act (NLRA)
29 U.S.C.  Sec. 151-169, as well as the Connecticut public sector statutes.
The three Connecticut public sector statutes are patterned in large part
upon the NLRA and the Connecticut Supreme Court has stated that "the
judicial interpretation frequently accorded the federal act is of great
assistance and persuasive force in the interpretation of our own act." See,
e.g., Nest Hartford Board of Education V. Connecticut State Bd. of Labor
Reletions, 190 Conn. 235, 241 (1983); New Canaan v. Conn. State Bd. of Labor
Relations, 160 Corm.  285, 291 (1971).
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collective bargaining contract. 5 5

The efficacy of labor relations statutes to successfully deter conduct

that threatens the efficient flow of goods and services has special signifi-

cance in the public sector. It is lawful under the NLRA for private sector

employees to strike over labor disputes. 5 6 On the other hand, in most

jurisdictions, labor relations statutes forbid public employees to strike

under any circumstances. 5 7 This reflects an especially strong and clear

public policy against interruption in the delivery of public services. 58

Equally important to the public's interest in the delivery of public

services is the effect of collective bargaining on employee morale and

motivation. It is axiomatic that if employees confidently believe there is

an effective process available to resolve and effect justice in the broad

range of disputes that arise in the workplace, festering tensions will be

reduced which would otherwise lead to apathetic work attitudes and/or other

forms of workplace sabotage. 5g In addition, and significantly, the ability

5 5 See Section 7-470(c)  of the MERA, Section 5-272(c) of the SERA and
Sect=  lo-153e(d)  of the TNA.

5 6 An exception in the private sector is labor disputes concerning the
application or interpretation of an existing collective bargaining contract
where the contract contains a grievance procedure culminating in binding
arbitration and a no strike clause.
46 LRRM 2416, 2418 n-5 (1960).

See Steelworkers v.  Warrior and Gulf,
Nearly all private sector contracts contain

such provisions; therefore, in recent times private sector strikes primarily
occur when parties fail to agree in negotiations for a new or successor
comprehensive fixed term collective bargaining contract.

5 7 See, e.g. Board of Trustees For Connecticut State Technical Colleges,
Decision  No.1740 (1979);  and PATCO v. FLRA, 110 LRRM 2676
(1982).

( CA DC Cir.)

5 8 The Connecticut Supreme Court has stated: 'IIt is clear that in prohibit-
ing strikes by municipal employees the Legislature expressed its belief that
such action was necessary to safeguard a compelling governmental interest."
McTigue  v. New London Education Assn., I64 Conn. 348;  357 (19‘73).

59 Town of East Haven, Decision No. 2378 (1985); DeCourcY,  suPrae
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of the parties peacefully to reach agreements which they consider workable

and just serves the ideal of fair treatment which obviously has independent

worth apart from its practical benefits.

Labor relations statutes are remedial and are to be liberally con-

strued.60 The scope of mandatory bargaining under these statutes is

intended to be broad so as to ensure that labor disputes will be subject to

the mediating influence of negotiations in the hope of mutual resolution. 61

In addition, the three Connecticut public sector labor relations statutes

now provide also for binding interest arbitration when parties are unable to

resolve  disputes over terms for a new collective bargaining contract.62 The

broad scope of bargaining under Connecticut public sector labor relations

statutes, coupled with-binding interest arbitration, form a strong statutory

bulwark protecting the public's interest in the efficient uninterrupted flow

60 See, e.g., Success Village Apartments, Inc. v.  Local 376, 175 Corm. 165,
168 m78monnecticut  State Board of Labor Relations V.  Board of Education
177 Conn. 68, 74 (1979);  City of New Haven v.  Connecticut State Board,of
Labor Relations, 36 Corm. Supp. 18, 24-25, 410 A.2d  140, 143 (1979).

6-l Id In NLRB v.  Wooster Div. of Borg-Warner, 356 U.S. 342  (1982), which
was aied in DeCourcy,  Justice Harlan emphasized the need to accord
considerable freedom to parties in collective bargaining so they will have
fullest flexibility to resolve their differences in ways which they mutually
determine. Justice Harlan wrote:

The bargaining‘process should be left fluid; free from inter-
vention... leading to premature crystallization of labor agree-
ments into any one pattern of contract provisions, so that these
agreements can be adapted to the changing needs of our society
and to the changing concepts of the responsibilities of labor
and management.

356 U.S. at 358-59.

62 See Section 7-473~  of the MERA, Section IO-153f  of the TNA, and PA 86-
411 which added a binding interest arbitration procedure to the SERA.
"Interest" arbitration is utilized to determine the terms for a new collec-
tive bargaining contract. llGrievance't  arbitration is utilized to construe
the terms of an existing collective bargaining contract. See generally
Bingham, Mid-term Bargaining Disputes and Binding Interest Arbitration for
Public Sector Employees, 17 Conn. L. Rev. 2 (1985) and Foy and Moskowitz,
Connecticut Labor Relations Law: Recent Developments In An Evolving
Identity, 17 Corm  L.  Rev. 2 (1985) at note 4.
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of government services. In recent times, there have been few public

employee strikes in Connecticut. 63 But we emphasize that the relative out-

ward calm on the surface of Connecticut public sector collective bargaining

in recent years should not be mistaken as a sign that labor and management

have lain down together like the lion and the lamb. Connecticut public

sector labor and management are as zealous adversaries as ever. These

parties vigorously contend against each other every day within the limits

defined by labor relations statutes and collective bargaining agreements. 64
,

When they are able to reach agreements it is not the result of friendly

collusion, but of hard bargaining wherein management seeks to protect the

public's interest in an efficient and effective operation and the union

seeks to protect the employees I interest in fair and just treatment at the

workplace.

The United States Supreme Court and the Connecticut state courts often

have reaffirmed the nature of, and emphasized the public interest served by,

labor relations statutes:

We must consider also the policies underlying the Teacher
Negotiation Act. The Act divests boards of education of some of
the discretion which they otherwise could exercise under the
provisions of Sections IO-220 and 10-221, since it imposes on the
board the duty to negotiate certain matters with the representa-
tives of teachers. The legislature by this enactment expressed
the view that the state's best interest will be served by
according teachers the right to negotiate in accordance with the
terms and conditions of the act. It eliminates any need for
resort to illegal and disruptive tactics. The statute does not
compel the parties to agree nor does it require them to make
concessions. The board, if it negotiates in good faith, retains
the ultimate power to say "No.'( But, by submitting matters to
the mediating influence of negotiations, it is more likely that

63 See, e.g., Celentano and Williamson, Primer On Educator Collective
Bargxin-  Connecticut, 17 Conn. L. Rev. No. 2 (1985) at pp* 332-333.

64 Sometimes the parties over-contend against each other, as witnessed by
the numerous prohibited practice complaints brought before us by labor and
management. We receive several hundred such complaints each year in the
public sector.

-23-



i ‘

disputes will be resolved and that agreement will be reached.
This is also the basis of federal labor policy. "The National
Labor Relations Act is designed to promote industrial peace by
encouraging the making of voluntary agreements governing rela-
tions between unions and employers. The Act does not compel any
agreement whatsoever between employees and employers. Nor does
the Act regulate the substantive terms governing wages, hours and
conditions which are incorporated in an agreement. The theory of
the Act is that the making of voluntary labor agreements is
encouraged by protecting the employees' rights to organize for
collective bargaining and by imposing on labor and management the
mutual obligation to bargain collectively.ft N.L.R.B. v.
American National Ins. Co., 343 U.S. 395, 401-2, 72 S . C t . 824,
96 L. Ed. 1027.

West Hartford Education Assn., Inc. v. DeCourcy, 65

162 COM.  566, 584-85.

In the same vein:

The labor board acted on the unions' complaints pursuant to
the jurisdiction conferred upon it by the municipal employee
relations act (the MERA); Sections T-467  et seq. of the General
Statutes; which was-adopted in 1965 by the legislature. Public
Acts, 1965, No. 159. The MERA extended the rights and obliga-
tions of collective bargaining to employees of local government.
The act was designed to accomplish the salutary purpose of
promoting harmony between local governments and their employees.
The basic theme of this type of legislation "was that through
collective bargaining the passions, arguments, and struggles of
prior years would be channeled into constructive, open discus-
sions leading, it was hoped, to mutual agreement," -H. K. Porter
Co. Inc. v,  N.L.R.B., 397  U.S. 99, 103; West Hartford Education
Assn., Inc. V.  DeCourcy, 162 Conn. 566, 584-85. "[L]abor
relations acts are remedial enactments and as such should be
liberally construed in order to accomplish their objectives...."
Connecticut State Board of Labor Relations v.  Board of Education,

65 No binding interest arbitration statutes for Connecticut public employee
labor disputes had been enacted when the DeCourcy decision was issued. The
type of interest arbitration required by the Connecticut labor relations
statutes is the last best offer issue by issue variety. Under this system,
the arbitration panel must choose the offer of one party or the other on
each issue in dispute. The panel has no power to award a compromise on any
single issue. This approach has a strong tendency to motivate the parties
to move toward each other as they develop their offers. Such movement
results from risk that the other party's offer on a given issue will be
viewed as more reasonable and adopted by the panel. In this way, the
structure of the arbitration procedure actually facilitates the reaching of
mutual agreements between the parties. In addition, especially with respect
to non-economic language issues*interest  arbitration is a conservative
process. The panels rarely have adopted an offer to change existing
contract language when the other party's offer is to retain the existing
language. See Celentano and Williamson, pp. 338-539  at n.  160.
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177  corm. 68, 74. "In furtherance of that principle, exemptions
or exclusions are to be strictly construed." Success Village
Apartments, Inc. v*  Local 376, 175 Corm. 165, 168.

To effectuate these principles of collective bargaining, the
MEXA  makes it mandatory for local governmental employers and
their employees "to meet at reasonable times...and  confer in good
faith with respect to wages, hours and other conditions of
employment...." General Statutes Section 7-470(c).  The duty to
bargain collectively and in good faith takes on more important
dimensions in the public sector of employment because employees
of government are denied the right to strike. General Statutes
Section 7-465.

New Haven v. Connecticut State Board of Labor Relations,
36 Conn. Sup. 18, 24 (1979).

The mutual obligation to bargain in good faith applies to those

conditions of employment which are deemed mandatory subjects of bargaining.

The analysis used to determine what are mandatory subjects of bargaining is

firmly established in Connecticut law. In a 1977 law review article, our

former Chairman Fleming James, Jr. discussed the analysis used by the

Connecticut Supreme Court and the Labor Board for balancing relevant

considerations to determine what is a mandatory subject of bargaining. 66

Chairman James also emphasized the difficulty faced by the parties in

reaching agreements in collective bargaining:

In administering the federal statutes the NLRB has developed
the concept of mandatory subjects of bargaining--a concept based
on the statutory obligation to bargain collectively y@h respect
to wages, hours, and other conditions of employment. This con-
trasts with the concept of managerial prerogative under which
management need not bargain about decisions which "lie at the core
of entrepreneurial controlfl
effect on wages,

even though they may have an inq&ecin
hours, and other conditions of employment.

the early days of the NLRB, employers argued for a broad interpre-
tation of managerial prerogative and strongly resisted what they
regarded as inroads upon the inherent rights of management. As
the Connecticut Supreme Court has noted, however, the decisions of

105. NLRB v.  Wooster Div. of Borg-Warner Corp., 356 U.S. 342
(1958). . . . . . .

106. Fibreboard Paper Prod. Corp. v.  NLRB, 379 U.S. 203, 217,
223 (1964) (Stewart, J., concurring)... . . . .

66 Darcy, FOY, James and Kingston, Connecticut Labor Relations Statutes and
Decisions:
536-538.

Differences From Federal Law, 9 Conn. L.  Rev. 4 (1977) at pp,
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the NLRB and the federal courts "have consistently expanded the
number of items which fall within fsfi

penumbra of the phrase
'other conditions of employment.ltl

This problem has its counterpart in public sector bargaining.
Statutes vest various public bodies with broad powers to control
departments under their jurisdiction. Boards of education and of
police or fire commissioners, for example, often guard the powers
vested in them with a protective jealousy reminiscent of the
private employers' attitude toward management prerogatives in the
early days of the Wagner Act. However, collective bargaining
statutes do, to some extent, invade the fields once reserved for
management or statutory prerogative, and the Connecticut Supreme
Court has recognized that such labor laws "divest  boards of
education y&some of the, discretion which they otherwise could
exercise." This change has been a hard pill to swallow for
conscientious administrators bred in an older school of thought,

~;;t;y~a~;;a~m~~wl with a paramilitary tradition like police
But if, as the Board believes, public

employee bargaining is here to stay, the administrators' attitude
is likely to change as time goes on.

Board decisions .on  mandatory subjects of bargaining have
closely followed NLRB rulings and the pattern set by the Con-

$%?$  "'
reme Court in West Hartford Educ.  Ass'n,  Inc. v.

. In DeCourcy 9 a case involving teachers, the Con-
necticut Supreme Court imported much of the federal labor law on
this topic into Connecticut public sector labor relations. The
court determined that the scope of negotiations should be
relatively broad and sufficiently flexible to accommodate the
changing needs of the parties. Accordingly, police rules and

~~~~;~gya~;a&,~l~.
reasoned as follows:

As DeCourcy recognizes there is an area of overlap
between what have traditionally been thought manageri-
functions and what concerns conditions of employment
for the employees. In drawing the line within that
area between those items that must be bargained over
and those which the employer may act on without bar-
gaining, a balance must be struck. And in striking
it the tribunal should consider, we believe, the
directness and the depth of the item's impingement on
conditions of employment, on the one hand, and, on the
other hand, the extent of the employer's need for

107. West Hartford Educ.  Ass'n,  Inc. v.  DeCourcy, 162 Corm.
566,,;;2,  295 A.2d  526, 535 (1972).

. Id. at 584, 295 A.2d  at 536.
109. See Board of Police Comm'rs  of New Haven V. White,

38 CONN. Lx No. 11, p. 18 (Sept. 14, 1976).
110. 162 Conn. 566 (1972).
Ill. Town of East Haven, State Bd. of Labor Relations

Dec. No. 1279 (Jan. 27, 1975).
112. g.
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unilateral action without negotiation in order to serve
or preserve an important policy dTp$sion  committed by
law to the employer's discretion.

113. Id. at 6 (original emphasis deleted; authors' emphasis
added).

In the DeCourcy case, the Connecticut Supreme Court recognized another

factor (imported from federal law) relevant to determining whether a given

subject is a mandatory subject of bargaining:

There [is another factor] which we must consider in order to
determine if an item falls within the scope of negotiability. The
National Labor Relations Board and the courts in interpreting the
federal labor act have frequently turned to the history and custom
of the industry in collective bargaining. In holding that the
contracting-out of work is a mandatory subject of collective
bargaining, the Supreme Court of the United States stated that
"[w]hile  not determinative, it is appropriate to look to industrial
practices in appraising the propriety of including a particular
subject within the scope of mandatory bargaining.... Industrial
experience is not only reflective of the interests of labor and
management in the subject matter but it is also indicative of the
amenability of such subjects to the collective bargaining process."
Fibreboard Paper Products Corporation V.  N.L.R.B., supra, 211. The
United States Supreme Court, in the Fibreboard case, observed that
provisions concerning the contracting-out of work exist in many
contracts and that the subject is the basis of many grievances.

DeCourcy, at p.  504.

In applying the DeCourcy/East Haven balancing test discussed above, we have

found numerous items to be mandatory subjects of bargaining over the

years. 67

B . Grievance/Arbitration Procedures

One of the most obvious and earliest conditions of employment found to

be a mandatory subject of bargaining was grievance/arbitration procedures. 68

In addition to being a mandatory subject of bargaining, grievance pro-

cedures, including grievance arbitration, are a critical part of the

67 See cases cited on p. 536 (note 105) of Darcy,  Foy, James and Kingston,
and zpp.  278-279 (note 151) of Foy and Moskowitz.

68 See C. J. Morris The Developing Labor Law (BNA 1983)  at
800-m  and cases cited therein. Also see DeCourcy, suprap
Police Commissioners v. White, 171  Conn. 55~(19

PP* 758-761,
and Board of
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collective bargaining process itself. The United States Supreme Court has

recognized that the processing of grievances g collective bargaining.

Relying in part upon two of America's foremost labor law scholars, 6g the

Court in Steelworkers V.  Warrior Navigating Co., 363 U.S. 5'74, 46 LRRM 2416

(1g60)70 discussed at length the nature of the collective bargaining

agreement and the special importance of grievance/arbitration procedures:

The collective bargaining agreement states the rights and
duties of the parties. It is more than a contract; it is a gen-
eralized code to govern-a myriad of cases which the draftsmen
cannot wholly anticipate. See Shulman, Reason, Contract, and
Law in Labor Relations, 78 Harv. L. Rev. 999,  1004-1005. The 5
collective agreement covers the whole employment relationship.
It calls into being a new common law--the common law of a
particular 6ndustry  or of a particular plant. As one observer
has put it:

‘I*  * * [I]t isnot  unqualifiedly true that a collective-
bargaining agreement is simply a document by which the union
and employees have imposed upon management limited, express
restrictions of its otherwise absolute right to manage the
enterprise, so that an employee's claim must fail unless he
can point to a specific contract provision upon which the
claim is founded. There are too many people, too many prob-
lems, too many unforeseeable contingencies to make the words
of the contract the exclusive source of rights and duties.
One cannot reduce all the rules governing a community like
an industrial plant to fifteen or even fifty pages. Within
the sphere of collective bargaining, the institutional char-
acteristics and the governmental nature of the collective-
bargaining process demand a common law of the shop which
implements and furnishes the context of the agreement. We
must assume that intelligent negotiators acknowledged so
plain a need unless they stated a contrary rule in plain
words."

5.  [footnote omitted]
6.  Cox, Reflections Upon Labor Arbitration, 72 Harv. L. Rev. 1382,
1498-1499  (1959).

69 Archibald Cox and Harry Schulman. The latter was a former Dean of Yale
Law School and Chairman of the Connecticut State Board of Labor Relations.

70 This case was one of three concerning labor arbitration decided on the
same day by the United States Supreme Court and known collectively as the
5Steelworkers  Trilogy." The other two cases in the trilogy are Steelworkers
V.  American Mfg. Co., 363  U.S. 564,  46  LRRM 2414 (1960) and Steelworkers v.
Enterprise Wheel and Car Corp., 365  U.S. 593, 46 LRRM 2423  (1960).
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A collective bargaining agreement is an effort to erect a system
of industrial self-government. When most parties enter into con-
tractual relationship they do so voluntarily, in the sense that
there is no real compulsion to deal with one another, as opposed to
dealing with other parties. This is not true of the labor agree-
ment. The choice is generally not between entering or refusing to
enter into a relationship, for that in all probability pre-exists
the negotiations. Rather it is between having that relationship
governed by an agreed upon rule of law or leaving each and every
matter subject to a temporary resolution dependent solely upon the
relative strength, at any given moment, of the contending forces.
The mature labor agreement may attempt to regulate all aspects of
the complicated relationship, from the most crucial to the most
minute over an extended period of time. Because of the compulsion
to reach agreement and the breadth of the matters covered, as well
as the need for a fairly concise and readable instrument, the
product of negotiations (the written document) is, in the words of
the late Dean Shulman, Ita compilation of diverse-provisions; some .
provide objective criteria almost automatically applicable; some
provide more or less specific standards which require reason and
judgment in their application; and some do little more than leave
problems to future consideration with an expression of hope and
good faith." Shulman, supra, at 1005. Gaps may be left to be
filled in by reference to the practices of the particular industry
and of the various shops covered by the agreement. Many of the
specific practices which underlie the agreement may be unknown,
except in hazy form, even to the negotiators. Courts and arbitra-
tion in the context of most commercial contracts are resorted to
because there has been a breakdown in the working relationship of
the parties; such resort is the unwanted exception. But the griev-
ance machinery under a collective bargaining agreement is at the
very heart of the system of industrial self-government. Arbitra-
tion is the means of solving the unforeseeable by molding a system
of private law for all the problems which may arise and to provide
for their solution in a way which will generally accord with the
variant needs and desires of the parties. The processing of dis-
putes through the grievance machinery is actually a vehicle by
which meaning and content is given to the collective bargaining
agreement.

Apart from matters that the parties specifically exclude, all
of the questions on which the parties disagree must therefore come
within the scope of the grievance and arbitration provisions of
the collective agreement. The grievance procedure is, in other
words, a part of the continuous collective bargaining process.
It, rather than a strike, is the terminal point of a disagreement.

"A proper conception of the arbitrator's function is basic.
He is not a public tribunal imposed upon the parties by
superior authority which the parties are obliged to accept.
He has no general charter to administer justice for a com-
munity which transcends the parties. He is rather part of
a system of self-government created by and confined to the
parties. * * * VI Shulman, supra, at 1016.
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The labor arbitrator performs functions which are not  normal  to
the courts; the considerations which help him fashion judgments may
indeed be foreign to the competence of courts. The labor arbitra-
tor's source of law is not confined to the express provisions of
the contract, as the industrial common law--the practices of the
industry and the shop --is equally a part of the collective bargain-
ing agreement although not expressed in it. The labor arbitrator
is usually chosen because of the parties' confidence in his knowl-
edge of the common law of the shop and their trust in his personal
judgment to bring to bear considerations which are not expressed in
the contract as criteria for judgment. The parties expect that his
judgment of a particular grievance will reflect not only what the
contract says but, insofar as the collective bargaining agreement
permits, such factors as the effect upon productivity of a particu-
lar result, its consequence to the morale of the shop, his judgment
whether tensions will be heightened or diminished. For the
parties' objective in using the arbitration process is primarily to
further their common goal of uninterrupted production under the
agreement, to make the agreement serve their specialized needs.
The ablest judge cannot be expected to bring the same experience
and competence to bear upon the determination of a grievance,
because he cannot be similarly informed.

,

(emphasis added) 46 LRRM 2418,  2419.

The Court here recognized that collective bargaining contracts, including

settlements and arbitration awards resulting from the grievance procedure,

are not merely contracts between two private parties; they are the desired

product of government sanctioned, encouraged, indeed compelled bargaining.

For such collective bargaining to work and fulfill the public policies which

underlie the labor relations statutes, the parties must be accorded maximum

discretion and flexibility to resolve "all the problems which may arise and

to provide for their solution in a way which will generally accord with the

variant needs and desires of the parties." Warrior Navigating Co., supra.7'

71 As was stated
emphasized inter

in the foregoing excerpt from Warrior Navigating, the Court
alia, the difficulty of writing specific contract provi-- -

sions to comprehensively address the wide variety of disputes that might
arise between labor and management. For much the same reasons, the express
statutory language defining the scope of bargaining in labor relations
statutes is broadly worded (e.g. wages, hours and conditions of employment).
Cf. Concurring and dissenting opinion of Justice Harlan in NLRB V.  Wooster
Div. of Borg-Warner, 356 U.S. 342, 42 LRRM 2034  (1958); Allied Chemical and
Alkali Workers Local 1 v*  Pittsburgh Plate Glass Co., 404 U.S. 157, 78 LRRM
2974 (1971). The use of such a broad statement, instead of attempting a
comprehensive specific list of mandatory subjects, reflects the difficulty
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In addition, as will be discussed further in this decision, the Court

recognized that, like the parties' activities in negotiating the fixed term

comprehensive collective bargaining agreement, the parties' activities in

the grievance/arbitration process is collective bargaining. And the Court

more recently has reaffirmed that the grievance procedure activities of the

parties is collective bargaining:

The invocation of a right rooted in a collective bargaining
agreement is unquestionably an integral part of the process that
gave rise to the agreement. That process --beginning with the
organization of a union, continuing into the negotiation of a
collective bargaining agreement, and extending through the
enforcement of the agreement-- is a single, collective activity. 9 .

As this Court noted in a different context in Conley v.  Gibson,
$5 U.S. 41, 46, 41 LRRM 2089 (1957), )[c]ollective  bargaining is
a continuing process. Among other things, it involves day-to-day
adjustments in the contract and other working rules, resolution of
new problems not covered by existing agreements, and the protection
of employee rights already secured by contract.' (Emphasis added).

NLRB V.  City Disposal Systems, Inc., 465 U.S. 822, 831-832,
115 LRRM 3193 (1984).

In our decisions, we have similarly emphasized that processing of

grievances serves the salutory public purpose of labor relations statutes

and is a vital part of collective bargaining. In State of Connecticut (Gary

Thomas), Decision No. 1766 (1979),  former Chairman James described the

significance of the grievance procedures in collective bargaining:

Grievance procedures constitute a cornerstone of the collective
bargaining process which in turn represents the current American
method for promoting relative peace and stability in labor rela-
tions. As an authoritative work puts it:

71  (continued) of forecasting the many types of issues that may arise in
collective bargaining and probably evinces a concern that omission of a
subject from such a specific list might imply intent to exclude unlisted
subjects from the scope of mandatory bargaining. See DeCourcy  at 579-580.
Accordingly, it would be profoundly and unreasonably ironic if non labor
relations statutes containing more specific language were found to remove
subjects from mandatory bargaining exclusively on the basis of a rigid
mechanical application of the general aid to statutory construction that
specific references control general references.
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"One of the fundamental underpinnings of national labor
policy is the preference for the voluntary resolution of
disputes between parties in a collective bargaining rela-
tionship. That preference, expressed both legislatively
and judicially, has led to the widespread utilization of
contractually agreed upon grievance-arbitration procedures
as a means for labor and management to adjudicate their
differences with one another." ABA Section on Labor Law
(C.J.Morris) The Developing Labor Law, Cum. Supp.  (1971-
75) P. 270.

The...grievance procedure here provides a typical grievance pro-
cedure with three grievance steps and a final step of a panel of
personnel officers. This procedure clearly contemplates that a
decision at any grievance step will resolve the dispute (i.e. settle
it) if neither party pursues the next succeeding step successfully.
These features are not only typical but they are essential to a
system whose utility depends on the speed and finality of its .
informal procedures.

State of Connecticut (Gary Thomas), at p. 3. 72

The relationship of -the grievance procedure to employee discipline

disputes requires discussion. In the organized workplace covered by a

collective bargaining agreement having a grievance/arbitration procedure, no

intended disciplinary decision is final until the contractual time period

'L  In addition, in State of Connecticut, Department of Children and Youth
Services (Molinaro), Decision No. 1870 (March 25, 19801,  Chairman James
emphasized that negotiations to settle a disciplinary dispute before invoca-
tion of the formal grievance procedure are a salutary part of the collective
bargaining process:

In the present case a dispute‘arose over a question of disci-
pline. This, of course, is typical grist for the grievance-
arbitration mill as the parties well knew. Instead of filing a
grievance, on one hand, or waiting for its presentation, on the
other, the parties commendably negotiated an agreement settling
the dispute. This kind of agreement fulfills the benign role of
grievance machinery in a way even more satisfactory than does the
machinery itself; it is even more expeditious, less formal, and
less disruptive of labor peace. It would exalt form over sub-
stance to treat such an agreement less favorably than a grievance
settlement. We shall not do SO. We hold that a settlement "in a
grievance settinglj* like this is to be treated for present pur-
poses like the settlement of a grievance, so that breach of such
a settlement is a violation of the Act.

* The words are taken from the Union's brief, at pm  5.
State of Connecticut (DCYS), at pp. 4 and 5.
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for filing a grievance has lapsed without a grievance being filed or, if a

grievance is filed, until final resolution through that part of collective

bargaining which is played out in the grievance procedure. As was discussed

earlier, processing of grievances is collective bargaining. Warrior Navi-

gating Co., supra. 73 The employer's initial decision to impose disciplinary

action, although he often may implement it on a temporary basis, 74 is not a

final action. It is preliminary, tentative and subject to further

investigation, discussion and reevaluation through collective bargaining. 75

When a grievance is filed, the union conducts its own investigation which
. . .  .

may bring to light facts overlooked by the employer and the employer is

compelled to more closely scrutinize the factual basis for the discipline.

The employer also reevaluates the fairness of the penalty and the parties

debate the appropriateness of the discipline. Frequently, the results of

this more searching inquiry for facts and the debate over the employer's

judgment is a mutually agreed reduction of discipline or exoneration where

73 Also Cf. West Hartford Board of Education v. Connecticut State Board of
Labor Relations, 190 COM.  235, 241, 242  (1983). .

74 Under most, but not all, collective bargaining agreements, an employer
may implement his proposed discipline during the interim while the grievance
winds its way through the grievance procedure. . .
75 In negotiations for a collective bargaining contract, the parties'
initial proposals are often wildly unrealistic. See, e.g., Killingly Board
of Education, Decision No. 2118 (March 18, 1982) atp.13. On the other
hand, in employee discipline disputes, the initially proposed discipline is
more often a true reflection of what the employer actually believes is
justified and sustainable in arbitration. However, it would be naive to
believe this is always the case. Although it is not necessarily something
which we condone, employers do deliberately overcharge employees as a matter
of strategy in discipline matters, expecting that the result of the collec-
tive bargaining of the grievance procedure will be a settlement or arbitra-
tion award that reflects the employer's true opinion of what was justified
or sustainable from the beginning. It obviously is difficult or impossible
to know for certain in individual cases whether the initially proposed
discipline represents the employer's true opinion of what is justified and
sustainable or whether it represents well concealed posturing.

of strategy in discipline matters, expecting that the result of the collec-
tive bargaining of the grievance procedure will be a settlement or arbitra-
tion award that reflects the employer's true opinion of what was justified
or sustainable from the beginning. It obviously is difficult or impossible
to know for certain in individual cases whether the initially proposed
discipline represents the employer's true opinion of what is justified and
sustainable or whether it represents well concealed posturing.
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the employer is convinced that the initial disciplinary action was wrong or

could not be supported in arbitration. 76 It must be observed that the

burden of proving just cause must be shouldered by the employer in

arbitration."l The usual standard of proof by which the employer must prove

his case is a preponderance of the evidence, but in cases involving alleged

moral turpitude or potentially serious criminal conduct, some arbitrators

will require that the employer prove its case by clear and convincing

evidence or, in limited instances, beyond a reasonable doubt. 78 Standard

remedies in grievance arbitration where the employer fails to prove just

cause include rescission of the discipline and making the employee whole for

prejudice resulting from the discipline, including losses in wages or

benefits. If the arbitrator concludes that there is just cause for a less

severe discipline than that imposed by the employer, he often will reduce

the discipline accordingly and make the employee whole to the extent

appropriate.

76 At other times, the union is convinced of the employer's understanding
of the facts and/or the appropriateness of the sanction and will conclude
that the discipline or discharge is supported by just cause. The union is
not only given wide discretion to decide not to process a grievance further,
but it is expected that in the proper performance of its role it will make a
good faith effort to winnow out unmeritorious grievances. In this regard,
the United States Supreme Court has stated:

In providing for a grievance and arbitration procedure which gives
the union discretion to supervise the grievance machinery and to
invoke arbitration, the employer and the union contemplate that
each will endeavor in good faith to settle grievances short of
arbitration. Through this settlement process, frivolous griev-
ances are ended prior to the most costly and time-consuming step
in the grievance procedures.
55 LRRM 2031 (1964).

Vaca v.  Sipes, 375 U.S. 335, 191,

Cf. West Hartford Board of Education, Decision No. 1826 (1979) Aff'd  in part
E Board of Education v. Connecticut State Board of Labor Relations, 290
Conn. 235 (1983).

77 Gorske, Burden of Proof in Grievance Arbitration, 43 Marquette Law Rev.
135 (147-155)  (1959).

78 Id. at 161-165.
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c. Discipline and Discharge

Discipline and discharge are among the most critical subjects of

collective bargaining.7g Like grievance/arbitration procedures, these were

among the earliest conditions of employment found to be mandatory subjects

of bargaining. 80 Discipline and discharge, together with economic issues

such as salary and benefit levels, form the central core of subjects most

important to labor and management. Discipline and discharge typically are

covered extensively in collective bargaining agreements 8 7 and are the most

79 Discharge is actually a category of discipline, but it is unique from . .
other forms of discipline because it involves dissolution of the employment
relation. Other forms of discipline may include such measures as oral
warnings, written warnings or reprimands, adverse evaluations, suspensions,
demotions, involuntary transfers, withholding of salary'increases, denial of
promotional opportunities, loss of seniority, etc. In the well known piece
by S.  Slilchter, J. Healy and E. Livernash, The Impact of Collective Bar-
gaining on Management (1960), the authors argue persuasively that union
influence on management's administration of discipline has resulted in
significant improvements for not only employees, but management. They argue
that collective bargaining on such questions has resulted in: (1) apprecia-
tion by management of the value of forthright disciplinary policy; (2)
development and publication of reasonable rules and regulations by manage-
ment governing employee conduct; (3) consistency in the administration of
such rules; (4) increased care by management in investigating alleged cases
of misbehavior; (5) orderly and sophisticated procedures for administering
discipline, such as progressive discipline; (6) constructive training of
supervisors; and (7) generally improved management policy. pp. 625-626.

a' See C. J. Morris, The Developing Labor Law (BNA 1983) at pp. 758-761,
800-E and cases cited therein. Also see DeCourcy,  supra, and Board of
Police Commissioners v. White, 171 Cork  55~(19

" Contract provisions often cover subjects such as definition of specific
work rules, the violation of which will result in discipline; the types of
discipline the employer may impose; what measures or severity of discipline
will be imposed for what infractions; the progressive discipline procedure
that will be observed; due process procedural safeguards that will exist for
employees in the investigation and imposing of discipline; the specific form
the grievance procedure will take; the kinds of grievances that will be sub-
ject to arbitration; the powers the arbitrator will have, and most important
--a just cause restriction on the employer's ability to impose discipline or
discharge. Frequently, defined time limits on how long records of disci-
plinary action will remain in files for a particular offense and/or the cir-
cumstances calling for removal of such records from the employer's files are
included in the collective bargaining agreement covering a particular bar-
gaining unit. Other related important types of provisions often bargained
are restrictions on the extent of dissemination or publication within the
wwcy of Pmmnel  and grievance file information.
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frequent single source of grievances and arbitrations.82  Prompt, fair and

final resolution of discipline and discharge disputes is critical to

management and the public's need for efficient effective delivery of public

services. It is accurate to say that from the employees* perspective,

whether and how such disputes are resolved is what determines the entire

character of a workplace, that is, whether or not it is perceived as a place i

of reasonable fairness and decency.

Our experience has been-that virtually every public sector collective

bargaining agreement in Connecticut contains a requirement that discipline

or discharge be supported by just cause. The issue in discipline or dis-

charge grievances, therefore, almost always is whether the employer has just

cause for the proposed.discipline. The theory of just cause for employee

discipline recognizes that the function of government qua employer is to

ensure that the mission of the public agency be performed efficiently and

effectively. This is the only legitimate administrative purpose served by

meting out discipline to employees. 83 When an employer believes that an

employee has engaged in behavior that threatens or undermines these

purposes, the employer imposes discipline to correct the employee's future

work behavior. This is why workplace discipline short of discharge is

commonly'referred to as corrective discipline. 84 There are two fundamental

:

82 See, e.g., Peter Blockhouse, Grievance Arbitration Case Studies, Cahners
PublisNngoston 1974) at p. 7;  34  Federal Mediation and Conciliation
Service Annual Report 40-41 (1981).

“> See!) e.g., Abrams and Nolan, Toward a Theory of "Just  Cause” In Employee
DiscEinzses,  85 Duke Law Journal Nos. 2 and 4 (1985) and cases and
materials cited therein, including Grief Bros. Cooperage Corp., 42 Lab. Arb.
(BNA) 555 (1964), Daugherty, Arb. at note 30of  Abrams and Nolan.

84 See generally G.  N. Alexander, Concepts of Industrial Discipline, in
ManaGent  Rights and the Arbitration Process, Proceedings of the Ninth
Annual Meeting of the National Academy of Arbitrators (BNA, 1956).
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characteristics inherent in corrective discipline. The first is that the

punishment be proportionate to the misconduct in question. This character-

istic is fundamental if discipline is to be just. 85 The second character-

istic is that discipline be progressive in its severity for each repeated

offense of the same or a similar nature. 86 This characteristic recognizes

that repeated offenses warrant increased severity in discipline and helps

ensure that the employee realize he is on a path that will ultimately lead

to discharge if such conduct continues.

The severity of any particular disciplinary action is not measured

simply by the intrinsic penalty of the immediate disciplinary action taken.

At least equally, if not more, important is the length of time the disci-

pline will continue to affect the employee's future conditions of employment

in the workplace. In the context of progressive discipline, this signifi-

cance is obvious; past recorded official discipline determines the severity

of the next discipline imposed for the same or similar misconduct.

However, there are other prejudicial ramifications that not only result

from discipline, but are part and parcel of the discipline. Until disoi-

pline is determined to have been inaccurate or becomes obsolete, a wide

range of employer decisions affecting the employee can be influenced or

determined by the employee's discibline  record. These include decisions

concerning promotions, pay raises, transfers, order of layoff, etc. Valid

current disciplinary history is frequently taken into consideration when

85 Abrams and Nolan, supra; Alexander, supra.

86 See Alexander, supra and Abrams and Nolan, supra. Types of discipline
genezly include counseling, adverse performance evaluation, verbal warn-
ing, written warning, and suspension. Sometimes they include involuntary
transfer, ineligibility for promotion, ineligibility for voluntary transfer,
loss of seniority or benefits, demotion, and imposition of a probationary
period.
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such decisions are made. The length of time a record of discipline 87

continues to exist is inseparable from the discipline itself. It is an 3,

integral part of the substance of the discipline and a critical measure of

the severity of the discipline. Retention of a discipline record for

longer, or wider dissemination of the record, than called for in the

resolution would twist and  distort the discipline out of proportion to the

offense so that it no longer represents the parties' mutually agreed

calculus of appropriate punishment.

Discharge is different from other forms of discipline. It is not

designed to correct the discharged employee's behavior. 88 Rather, its

purpose is to rid the employer of the employee because the employee either

has been shown incorrigible by not responding to corrective progressive

discipline or has engaged in a single act so egregious to the operation of

the public agency as to justify termination. 89 Under such circumstances,

there is no reasonable alternative if the goal of efficient and effective

provision of public services is to be achieved. However, once the discharge

has become final, the employer has no legitimate or logical interest in

inflicting further punishment on the former employee. While there is no

legal obligation to give a discharged public employee a favorable reference

for future employment and no legal prohibition against giving a negative

87 Discipline records include the instrument of discipline itself, such as
the warning letter or notification of suspension, as well as other records
pertaining to or reflecting the discipline, such as complaints, investiga-
tive reports or memoranda, employee history cards, etc.

88 Although, by way of lesson or example, it will have an effect on the
behavior of other employees in that workplace.

89 Alexander, supra.
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recommendation, go it is not a legitimate role of the employer to publicly

harass, embarrass or prejudice the former employee or aid those who would

seek to do so through publication of the specifics of the employee's

misconduct. Publishing, or aiding and abetting in efforts of outside

organizations to publish, the name of an identified former employee for the

purpose of preventing him from obtaining future employment is not within the

sphere of the former employer's legitimate activity. Indeed, such activity

by an employer is repugnant to the public policy of this state. " Addition-

ally, once termination of employment is final, the former employer usually

has no relevant or necessary purpose for maintaining records that were

created for the purposes of determining discipline or discharge. 92

90 There is no necessary relationship between the type of recommendation
given and whether the employee was involuntarily terminated as opposed to
having resigned. Merely because an employee resigned rather than was fired
creates no obligation for the employer to either give a good recommendation
or refrain from giving a negative one.

91 Connecticut public policy is clear on this. C.G.S. 31-51 states:
Blacklisting. Any person, or any officer or agent of any corporation,

company, firm, or the state or any political subdivision thereof, who
blacklists any employee, mechanic or laborer, or publishes or causes to
be published the name of any such employee, mechanic or laborer, with
the intent and for the purpose of preventing such employee, mechanic or
laborer from engaging in or securing employment from any other person,
corporation, company, firm, or the state or any political subdivision
thereof, or, in any manner, conspires or contrives, by correspondence or
otherwise, to prevent such employee, mechanic or laborer from procuring
employment, shall be fined not less than fifty and not more than two
hundred dollars; but the provisions of this section shall not be
construed so as to prohibit any person, or any officer or agent of any
corporation, company, firm, or the state or any political subdivision
thereof, from giving a truthful statement of any facts concerning a
present or former employee of such person, corporation, company, firm,
or the state or any political subdivision thereof, on the application of
such employee or of any person, or any officer or agent of any corpora-
tion, company, firm , or the state or any political subdivision thereof,
who may be considering the employment of such employee. (emphasis added)

In the private sector, see also C.G.S. 31-128(f).- -
92 There are exceptions, of course. One obvious exception is where the
employer expects that the employee will sue the former employer and the
discipline records are relevant to such a lawsuit. Other exceptions will be
discussed in Section VII D 2 of this decision, infra.
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D . Destruction of Employee Discipline Records

The parties supporting the Petitioner have characterized the destruc-

tion of public employee discipline records as a categorical evil perpetrated

against the public interest. As is discussed herein, collectively bargained

agreements to destroy such records serve important statutorily recognized

public interests and comport with fundamental notions of fairness and

decency. But even outside the collective bargaining context, the legitimacy

of destroying government records, including those which adversely reflect

upon public employees, has been recognized by the federal courts in a wide

variety of contexts. 9 3

There are several basic circumstances in which collective bargaining

contracts, grievance settlements or arbitration awards require destruction

g3 Accord, Service V. Dulles, 98 U.S.App.  D.C:268,  235 F.2d  215 (1956)
rev'd  on other grounds, 354 U.S. 363, 77 S.Ct. 1152, 1 L.Ed. 2d 1403
(1957). See also, Smith v.  District Unemployment Compensation Board, 140
U.S.App. m.361,  435 F.2d 433, 439 (1970) (Federal agency's finding that
ex-employee had resigned without cause, which finding made her ineligible
for unemployment compensation, stricken unless required hearing provided);
Finley v.  Hampton, 154 U.S.App.  D.C. 50, 473 F.2d  180 (1972) (presence in
files of federal agency that employee had friends with "homosexual
mannerisms" did not constitute cognizable legal injury, but see dissent by
Judge J. Skelly Wright); Newell v.  Ignatius, -132 U.S.App.  D.C. 252, 407 F,2d
715 (1969) (suit by naval disenrollee to expunge records of alleged
disloyalty mooted by Navy's voluntary expungement); Jan‘ca  v*  Gray, Civil No.
1351-71 (D.D.C. April 2, 1973) (expungement of records of two former FBI
employees illegally discharged because of off hours work for organization
opposing foreign American military involvements); Chastain V. Kelly, 510
F.2d  1232 (1975) (expungement of record of discipline against FBI agent
would have been appropriate had FBI concluded it was unnecessary for
evaluating severity of future misconduct by the agent). Cf. Metadure
Corporation v. United States, 490 F.Supp.  1368 (1980) (agzcy  offer to
destroy negative records about a government defense contractor proper).
See generally, Peters v. Hobby, 349 U.S. 331, 175 S.Ct. 790, 99 L.Ed. 1129
(1955);  Bivens  v*  Six Unknown Federal Narcotics Agents, 403 U.S. 388, 396,
91 S.Ct. 1999;if  Education, 402 U.S.
1, 15, 91 S.Ct- 1267, 28 L.Ed.2d  554 (-iv.  Saxbe,  162 U.S.App.
D.C. 284, 498 F.2d  1017, 1023 (1974);  Sullivan v. Murphy, I56 U.S.App.  D.C.
28,  478 F.2d  938, 966 (1973); Menard v. Mitchell, 139 U.S.App.  D.C. 113, 430
F.2d  486 (1970).
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of employee discipline records. One kind of circumstance is where the

collective bargaining contract itself defines how long a particular type of

record must be kept for purposes of corrective discipline. Such provisions

in collective bargaining contracts represent part of the parties' mutual

judgment and definition of appropriate measures of discipline. These time

periods vary from one contract to another. Records pertaining to warnings

typically are retained anywhere from a matter of months to a few years.

Often, the contract will specify that destruction of the record is condi-

tioned upon the employee's good conduct in the interim. There is no single

universal formula for determining how long records of written warnings or

other forms of discipline must be kept. The specific terms of a collective

bargaining agreement will depend upon what solution will "generally accord

with the variant needs and desires of the partiestl 94 in light of considera-

tions such as the effect upon productivity of a particular result, conse-

quences to the morale of the workplace, whether tensions will be heightened

or diminished, the practices of the particular workplace in question. 95

Expiration of the contract's time period for keeping discipline records

signifies the point at which both the employer and the union have agreed the

record is no longer relevant to employee discipline and is unnecessary to be

retained.
,

Another circumstance where destruction of discipline records is called

for is when the employer's proposed discipline is challenged by the employee

through his union and the dispute is settled by an agreement that no

discipline is warranted. In such cases, records pertaining to the proposed

94 Warrior Navigating Co., supra.

g5 Id.-
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discipline are typically destroyed. 96 When such an agreement is reached, it

represents the employer's and the union's judgment that the records in

question are either inaccurate or irrelevant and unnecessary, or both.

Similarly, when the settlement is reached that the original discipline was

unwarranted, but a lesser form or degree of discipline is warranted, some or

all of the records of the original discipline are destroyed to the extent

the parties consider them either inaccurate or irrelevant and unnecessary,

or both. The same results obtain when a discipline dispute is unresolved

between the parties and is brought to grievance arbitration. With both

exoneration or reduction of discipline the remedy invariably includes

destruction of some or all records of the rejected discipline. When a

lesser penalty than that.imposed  by the employer is found justified by the

arbitrator, a record of the new discipline is substituted. The award of the

arbitrator regarding destruction of records reflects his judgment of the

accuracy, or relevance and necessity, or both, for retaining the records.

Both the employer and the union are bound by the arbitrator's award as if it

represented their own judgment.

In his post hearing brief, the Petitioner has suggested that labor-and

management's ability to settle disputes and effect workplace justice in

discipline or discharge disputes does not require actual destruction of any

records. In this regard, Petitioner argues:

Employer representatives and employee representatives may agree to
have materials transferred out of personnel files in cases appro-
priate for grievance settlements. In such situations, agreements
may be entered into that remove the employment related consequences
of records.

(Petitioner's post hearing br. at p* 52)

96 We take official notice of this fact, not only in the context of griev-
ance settlements and arbitration awards, but also in the settlement of many
prohibited practice cases handled by the Agent and Assistant Agents employed
by this Labor Board to investigate and mediate complaints filed under the
state labor relations statutes which we administer.
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As we discussed above, the "employment related consequences" of inaccurate

or obsolete discipline invariably are supposed to be 9emoved"  anyway. At

worst the Petitioner's suggestion would result in inaccurate or obsolete

employee discipline material merely being moved from the employee's person-

nel file to some other file controlled by the employer. We utterly fail to

see how this would effectuate any measure of fair treatment to the employee

or serve any of the policies behind labor relations statutes. At best, the

Petitioner is suggesting that the material be moved-to a file which is

sealed and inaccessible to the employer. If this is the Petitioner's

intention, why keep the material at all? If it is acknowledged that use of

the material is inappropriate, there is simply no reason to keep it. In

either case, keeping the-material will always involve a risk that it will be

looked at, influence someone in management's hierarchy, and prejudice or

embarrass the employee even years after the material has been determined

inaccurate or has become obsolete. However large or small that risk may be,

and it undoubtedly would vary from one worksite  to another, there is no

reason why the employee should be subject to such risk if the material is

inaccurate or obsolete. Moreover, and most importantly, if the concept of

corrective discipline is to be effective, the employee subjectively must be
.

convinced to the extent reasonably possible that his improved workplace

conduct or performance will resuit in freedom from the effects of past

errors. Neither employees nor unions are so naive as to believe that

destruction of inaccurate or obsolete discipline records immediately

erases negative human attitudes which may have developed because of the

employee's past performance or conduct. And it is often difficult to know

and prove whether past conduct has been improperly considered by manage-

ment when a decision is made that affects the employee's conditions of

employment. This is especially so where important employment rights,
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opportunities  or benefits are based on application of subjective evaluative

standards by management. 97 Thus, the system is far from perfect to begin

with. Certainly in the absence of compelling reasons, there is no sense,

logic or decency in making it even less so. 98 .-

The thrust of the foregoing discussion in this section has primarily

=.

concerned circumstances Jn which disciplinary records are destroyed and the

employee continues in his or her employment. We also must discuss the

special circumstance in which an employee voluntarily resigns his employment

in exchange for expungement of prejudicial disciplinary records. This

situation most often occurs after the employer has proposed discharge of the

employee. At the risk of belaboring the obvious, it must be kept in mind

that severance of the employment relationship is the goal, indeed the whole

point, of an employer's seeking to discharge an employee. Accordingly, the

employer's incentive for agreeing to destroy discipline records in exchange

for obtaining the employee's resignation is obvious; the employer gets

everything it wants and everything it legitimately could be entitled to --

severance of the employment relationship. Resignation avoids the time

consuming and often expensive prospect of having to prove just cause through

97 it 1a s o should be noted that in non-disciplinary grievance arbitration
cases, such as those involving employee rights to promotions, order of
layoff or recall, transfers, or reassignments, eligibility for pay raises,
etc., the union ordinarily has the burden of proof. See generally, Owen
Fairweather, Practice and Procedure in Labor ArbitratG  -1983)  at p.
252-263 and cases cited therein.

98 In addition, as will be discussed later in this decision, there is no
obligation under state records retention statutes to retain obsolete
records; indeed, it is a policy of such statutes that useless government
records be disposed of rather than having them needlessly accumulate. Also,
the Personal Data Act imposes a separate duty on government and creates a
right for persons who are the subject of inaccurate or irrelevant and
unnecessary government records to have such records destroyed. And the
Connecticut FOIA creates no duty independent of records retention statutes
requiring government to maintain or not destroy records.
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the grievance/arbitration procedure and possibly in additional forums Of

litigation as well, such as the courts." Most importantly, however, the

employer eliminates the risk of being forced to retain the employee. As was

discussed earlier, it is the employer who bears the burden of proving just

cause in arbitration. Simply because the employer believes there is just

cause for discharge does not mean it will be able to persuade an arbitrator

to believe. The employer must prove the facts upon which the proposed

discharge is based and convince the arbitrator that-the "capital  punishment"

of labor relations - discharge - is justified. Anyone involved in court
5

trials or any other type of contested adversarial full due process hearings

(such as arbitration) well knows that, although such proceedings are the

best and fairest method available for determining truth and justice (at

least in Anglo-American jurisprudential philosophy), they are human

endeavors and far from infallible. Even when an employee is guilty of

conduct justifying discharge, the employer may not be able to prove the

necessary facts. Hearsay is given little or no weight in arbitration

proceedings - first hand testimony by witnesses ordinarily is required and

cross-examination is standard. For a variety of reasons, witnesses may be

unavailable or unwilling to testify and witnesses who do testify may be

unreliable or not believed. And the union has the right to‘adduce evidence

and call witnesses on behalf of the employee. As many employers who have

arbitrated discharge grievances and lost would undoubtedly attest, there is

no certitude of winning a discharge dispute despite having a case that

appears strong before the hearing. Thus, from the public employer's point

of view, achieving a resignation is complete success in a discharge dispute.

" See Town of East Haven, Decision No. 2378  (March 25, 1985) and Section
IV.Exf this decision.
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When the only concession the employer must make to obtain the resignation is

expungement of discipline records pertaining to the proposed discharge,
100

the employer readily agrees in all except the must unusual of circumstances.

The reason such records were created in the first place was to initiate

and/or support disciplinary action against the employee and in most cases

the employer will have no further need of the records if the employee will

resign. 101 In other words, the records are no longer relevant and necessary

to the purposes for which they were created and used by the employer. In

such circumstances it not only would be misguided, but profoundly

irresponsible for the employer to reject such settlement. When a public

employer believes there is just cause for discharge, it has a responsibility

to the public to ensure that the employment relationship is severed.

The foregoing paragraph assumes that the employee whom the employer

seeks to discharge is probably guilty of misconduct for which there is just

cause for discharge. However, it must be recognized that in many cases

where an employer seeks discharge, the employee either is only guilty of

misconduct justifying a lesser degree of discipline or is entirely innocent

of misconduct. There are innumerable reasons why an employee in such situ-

ations would desire to resign in exchange for expungement of disciplinary

. .

I

100 It again must be emphasized that destruction of such records does not
expressly or impliedly require the employer to give the employee anythin
other than a negative recommendation should the former employee be foolish
enough to refer future prospective employers to the former employer as a
reference. The question of recommendations to prospective employers is
simply separate and apart from whether existing discipline records will be
destroyed. We note, however, that we are not suggesting that recommenda-
tions to prospective employers is not a mandatory subject of bargaining when
terms and conditions of a resignation are being negotiated.

101 For instances in which there will be further need for such records even
when the employee has resigned, see discussion of legal value at Section
VII.D*2.(c)  on PP* 134-143  infra.
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records instead of grieving the dispute to arbitration. The most obvious

reason is that the employee fears that an arbitrator may believe the

employer's witnesses and be persuaded that discharge is justified. Many

employees will fight tooth and nail against what they perceive to be an

unjust discharge. This would be the expected reaction from long term

employees (especially those not yet qualified for a full measure of pension

benefits) and/or employees for whom the job in question cannot easily be

replaced with an equal or better job. However, that is not the reaction of

all unjustly accused employees. This is especially understandable when the

employer's proposed action is based on allegations of morally repugnant

conduct that would cause severe stigma or embarrassment if the accusations

were to become public knowledge. In such circumstances, an employee may

prefer quietly to resign, thereby avoiding the risk that the matter might

become a public cause celebre. Not the least of the reasons for such a

choice may be consideration for the feelings and well being of the

employee's family members. In other instances, including those that do not

involve allegations of morally repugnant conduct, the employee may be

sufficiently disillusioned, emotionally hurt, or angry with his employer

because the employer has unjustly accused him and decided he should be

fired, that the employee loses all further desire to be associated with the

employer. Furthermore, it must be recognized that while most people depend

heavily on current jobs for economic survival, this is not always the case.

Many people have income from other sources or have business or job oppor-

tunities readily available elsewhere (or at least they may think they do)

which they would rather pursue than fighting to retain a job with an

employer who no longer wants them. There are many personal circumstances in

which an employee wrongly accused by his or her employer of dischargeable

misconduct would prefer resignation in exchange for expungement of
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embarrassing or otherwise prejudicial disciplinary records. The worth of a

particular job simply is not always enough to justify fighting for it.

Finally, it must be acknowledged that there are relatively rare and

unusual circumstances when a responsible employer not only would not, but

should not agree to destroy discipline records in exchange for obtaining a

resignation. This primarily is when the discipline records in question have

legal value for lawsuits that have been or likely will be filed by or

against the employer or when-the  records have legal-value to governmental

investigations that have been or likely will be instituted concerning

possible violations of criminal or civil law. These limited circumstances

are addressed fully in Section VII (D) (2) (C) of this decision on pages

131-140, infra. .

E . Additional Adverse Consequences of a Breakdown
In Labor and Management's Ability to Expeditiously
Settle Discipline and Discharge Disputes

In State of Connecticut (Gary Thomas), supra, this Board emphasized

that the "utilityl'  of a grievance procedure "depends on the speed and

finality of its informal procedures." 102 Subsequently, in Town of East

Haven, Decision No. 2378 (March 25,  1985),  we recognized that beyond loss of

"utility," a substantial breakdown in the ability of labor and management to

expeditiously settle disciplinary disputes at the informal early steps of

the grievance procedure would harm the public interest in a variety of other

ways that are readily foreseeable and significant. 103 We reiterate here

what we said in East Haven:

102 Also see' State of Connecticut (Gary Thomas), supra at p. 31.--

103 These harms are analogous to those that result from over-resort to
litigation of disputes in society at large and which have been decried from
many quarters.
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There are additional negative impacts that would result from
any substantial breakdown in labor and management's ability to
expeditiously settle grievances. If most disciplinary disputes
were to move into advanced 'steps  of the formal grievance procedure
and especially to arbitration, public sector management would find
itself spending enormous amounts of time both preparing for and
being present at advanced level grievance meetings and arbitration
proceedings, thus greatly reducing the amount of time management
has available to attend other business. The absence of key public
officials and management personnel when unexpected emergency
situations arise would create special problems in the many public
agencies which deal with public health and safety. Public
agencies, especially police and fire, are hierarchal in authority
structure and the public depends on the presence and expertise of
ranking public officials in such areas to be available to make
critical immediate decisions when such are called for. Similarly,
non-managerial employees are frequently called as witnesses by both
sides at advanced grievance meetings and arbitration hearings. 5
Employees who are union officials must often be present at advanced
grievance meetings and arbitration hearings. The services these
employees would otherwise perform typically must either be per-
formed by other employees at much greater expense through overtime
or are not performed at all. Either way, the public bears the
burden. It also is true that although less expensive than litiga-
tion in the courts, arbitration frequently generates considerable
legal expenses for the public employer and there are the costs of
paying for the arbitration tribunals themselves.

As an alternative to the above described results of a grievance
procedure which fails to resolve most disciplinary disputes early,
there is another possible outcome of such a failure of the process.
It has been our experience that the great majority of public man-
agers are highly conscientious and dedicated to the accomplishment
of the public missions of their agencies. This very characteristic
ironically raises another problem for the public's interests where
employee discipline is concerned. Public managers do not want to
spend large amounts of their time dealing with grievances and
arbitrations, nor do they desire a frustrate-d and resentful work
force. Rather, they want to spend working time attending to their
more central public responsibilities and working with subordinates
who are productive and positively motivated. If early settlement
of disciplinary disputes became the exception rather than the rule,
public managers would have a strong incentive to refrain from
imposing even deserved discipline. Refraining from discipline or
meting out  less severe discipline for perceived employee misconduct
would decrease the prospect of the manager being diverted from his
central responsibilities. In the manager's judgment, such an ap-
proach may seem to better serve the public good. However, over the
long term, refraining from discipline or the appropriate degree of
discipline would gradually cause a slow and general deterioration
of standards in the public workplace. Although we believe this
would probably be even more adverse to the public interest than the
immediate diversion of considerable management  and employee time to
deal with grievances and arbitrations, the actions of even a good
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manager who took such an approach can be easily understood espe-
cially in localities where the allocation of managerial perSOntIe
is insufficient to deal with required work levels even when the
grievance procedure is working well. (footnote omitted)

Town of East Haven, pp. 13-15.

As has been discussed in this decision, destruction of employee discipline

records is essential to the resolution of employee discipline and discharge

disputes. If it were illegal to bargain and implement agreements to expunge

employee discipline records, there would be a substantial breakdown in the

ability of labor and management to expeditiously settle such disputes and

the above discussed harms to the public interest soon would follow.

F . Alteration of the Balance of bargaining Power

Finally, it must be recognized that the balance of bargaining power

between labor and management would be radically skewed if destruction of

employee discipline records could not be legally bargained. Labor relations

statutes are intended

to equalize the bargaining power of the employee with that of his
employer by allowing employees to band together in confronting an
employer regarding their conditions of employment... . ..what  is
consistent with the Act's  statement of purpose - is a congressional
intent to create an equality in bargaining power between the
employee and the employer throughout the entire process of labor _

rgaining, and enforcement of collective

It is not difficult to understand that if unions were unable to bargain

expungement of employee discipline records, especially when such records are

inaccurate or no longer relevant and necessary, the equality of bargaining

power intended by labor relations statutes would be impossible. What

disciplinary records would exist, would be placed exclusively in the hands

of management. Such records would create a virtually permanent blight on

employee careers and unions would be powerless to correct the situation.

104 NLRB  V- City  Disposal Systems, Inc.,
(1984)

465 U.S. 822, 835, 11; LRRM  3193

go-



Obviously, this would destroy the intended balance of bargaining power

with respect to discipline disputes. However, there would be an even more

far reaching and insidious threat to the balance of bargaining power. The. I.

potency of discipline as a weapon for unscrupulous employers or managers who

wish illegally to discriminate or retaliate against employees would be enor-

mously increased. lo5 It is critical to effective collective bargaining that

employees be able to engage in union activities free from fear of coercion

or restraint by the employer. 1 0 6 Labor relations statutes prohibit

employers from discriminating or retaliating against employees for engaging
.  .

in concerted activity to improve their conditions of employment. 107 *-Most

employers or managers who would so discriminate or retaliate are sophisti-

cated enough to cover .their  intent with pretexts that often are difficult to

pierce. Even more difficult are mixed motive cases, where the employer may

have good cause to impose discipline, but at the same time is motivated by

1 0 5 The Connecticut Commission on Human Rights and Opportunities also has
recognized the threat against the purposes of state anti-discrimination
statutes posed by the Petitioner's position. As a party to this case, CHRO
has argued against adoption of the Petitioner's position. .
1 0 6 This is expressly recognized in labor relations statutes. For example,
Section 5-271(a)  of the State Employee Relations Act states:

Rights of employees and their representatives. (a) Employees shall
have, and shall be protected in the exercise of the right of self-
organization, to form, join or assist any employee organization, to
bargain collectively through representatives of their own choosing
on question of wages, hours and other conditions of employment...
. ..and to engage in other concerted activities for the purpose of
collective bargaining or other mutual aid or protection, free from
actual interference, restraint or coercion.

and Section 5-272(a)(l):
Prohibited acts of employers and employee organizations. (a)

Employers or their representatives or agents are prohibited from:
(I) Interfering with, restraining or coercing employees in the
exercise of the rights guaranteed in section 5-271  including a
lockout.

See also Municipal Employee Relations Act Sections 7-468(a)  and 7-470(a)(l);
TeacherNegotiations  Act Sections 1&153a(a) and IO-153e(b)(l).

lo7 Id-*
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the employee's having engaged in protected activities. 108 Such employers

invariably assert a just cause basis as the sole reason for the discipline

and it can be extremely difficult to prove that illegal retaliation or dis-

crimination was all or part of the reason for the discipline. 109 Unions and

employees are fully, and sometimes painfully, aware of these difficulties.

Adoption of the Petition$r's  and media parties' position understandably

would increase employee fear that engaging in union activities might lead to

retaliation which could not be remedied. This would wholly deter some

public employees from any exercise of their protected right to confront

their employer over conditions of employment and would chill the vigor with

which other employees do pursue their rights. There can be no effective

balance of bargaining power if employees must live and work in an atmosphere

of fear that exercise of protected rights may lead to irrevocable prejudice

to their careers.

G . Summary

Labor relations statutes are remedial and are to be broadly construed

to serve the purposes for which they were enacted. The central purposes of
.

such statutes are that public services be efficient, effective and uninter-

rupted, and that the well being of public employees be protected. To that

end, the scope o'f mandatory bargaining must  be broad and flexible to accom-

modate the needs of the parties. Removal of subjects that deeply affect

conditions of employment from the scope of mandatory bargaining threatens

the purposes served by labor relations statutes. For that reason,

exemptions of such subjects from mandatory bargaining are to be narrowly

108 See Foy and Moskowitz at pp. 285-288 and cases and materials cited and
discu=d therein.

log Id.-
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construed. When  it is claimed that a subject which deeply affects condi-

tions of employment and which is critical to labor and management's ability

to effectively and fairly resolve disputes in a vital area of collective

bargaining is exempt from mandatory bargaining, the clearest and most

specific statement of legislative intent must be required before such an

. exemption can be found.- Expunging of employee discipline records which

labor and management agree to be inaccurate or irrelevant and unnecessary

deeply affects conditions of-employment and is critical to effective and

fair resolution of disputes in the vital area of discipline and discharge.

Bargaining over destruction of such records must be fluid and free from

restrictions. Unless the Legislature has spoken with pellucid clarity to

serve compelling governmental or public policy reasons, bargaining about the

destruction of such records remains a mandatory subject of bargaining and

provisions of collective bargaining agreements, grievance settlements and

arbitration awards calling for such destruction are legal and enforceable.

.
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v. Personal Data Act

This case directly implicates Connecticut public policy protecting the-

privacy of persons who are the subject of government records. It therefore

is necessary to discuss that public policy, its evolution, and the principal

Connecticut privacy statute -- the Personal Data Act. 110 This Act does not

remove destruction of inaccurate or irrelevant and unnecessary employee

discipline records from thescope  of mandatory bargaining. On the contrary,

the Act demonstrates clearly and expressly the explicit public policy of

this state that inaccurate or irrelevant and unnecessary government records

which can readily be associated with a particular person should be destroyed

for the protection of-the person who is the subject of such records. The

Act also establishes a statutory duty parallel to that required by labor

relations statutes, to expunge records when collective bargaining agree-

ments, grievance settlements or arbitration awards require the destruction

of inaccurate or irrelevant and unnecessary employee discipline records

which can be readily associated with the employee who is their subject.

A . Background

Recognition of the need to legally protect privacy interests of

individuals can be traced at least to the famous 1890 Harvard Law Review

article authored by Samuel D. Warren and Louis D. Brandeis, "The Right to

Privacy" 4 Harv. L.  Rev. 193  (1890). The article was a response by its

authors to the "Yellow Press"  of their day. Warren and Brandeis warned that

then recent media technological innovations, particularly photography and

'lo  C.G.S. Sections 4-190-197. ,
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mass-circulation, had created new threats to individual privacy. "I They

wrote:

The press is overstepping in every direction the obvious
bounds of propriety and decency. Gossip is no longer
the resource of the idle and of the vicious, but has
become a trade, which is pursued with industry as well
as effrontery.

4 Harv. L.  Rev. at 196.

In the years after the article was published, such concerns led to evolution

through state courts of a common law tort of invasion of privacy. 'I2 In

subsequent years, the United States Supreme Court recognized and expanded

constitutional protection of individual privacy against invasion from

"' See also discussion at pp. 170-172  in Arthur R. Miller The Assault on
Privacy:-Computers,  Data Banks and Dossiers (Univ. of Mich.  1970).
Professor Miller also discussed the historic changes in American society
that led to increased need to protect individual privacy:

. ..in  predominantly rural America, which had not yet fully closed
its frontier, there was no pressing need for the courts to protect
privacy. Snooping in the days before mass-circulation newspapers,
radio, television, computers, or even telephones, was inhibited by
the natural limitations of the human eye, ear, voice, and memory.
And in the relatively closed society of a small town in which every-
one knew everyone else, the danger that inaccurate information would
be accepted as true was mitigated by the fact that people were apt
to have first-hand knowledge--or at least their own opinion--of the
individual or event being gossiped about. There also was the threat
of extralegal sanctions, such as social or commercial ostracism,
that would discourage the tale-teller and prevent privacy invasions
from becoming too serious.

But by the close of the nineteenth century a different picture
began to emerge. The growth in commerce and industry was changing
many towns into cities. Print, telegraphy, and photographic tech-
nology were improving and becoming widely available. Literacy was
on the increase and newspapers and record-keeping were becoming more
common. As larger amounts of information began to be gathered and
circulated to wider audiences, the chances that those receiving it
would have direct knowledge about the subject or be able to test the
truth of what they heard or read decreased, while the likelihood
that the printed or spoken word would be accepted as the truth
increased. p* 170.

'I2 Id.- See also Charles Fried, Privacy, 77 Yale L.  Journal 457 (1965).mm
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another source--government. 113 Although many American legal scholars,

social and political scientists have written on the subject of why personal

privacy requires legal protection, 114 the following passage from Thomas

Emerson's 1970 classic, The System of Freedom of Expression, expresses well

the basic human need of all persons to have and be protected in their

individual privacy: _

The purpose of a system of privacy is, in the broader sense,
simply to maintain the oneness of the individual despite the
demands of the collective. In more specific terms the right of
privacy fulfills certain pressing individual needs and supports
certain important social objectives. Alan Westin  has summarized
the functions privacy performs for the individual as including (1) .
protection of personal autonomy--the avoidance of being manipulated
or dominated by others; (2) permitting emotional release--relief
from the pressure of playing social roles, from the emotional
stimulations of daily life, from the need of strict compliance with
social norms, and the like; (3) opportunity for self-evaluation--a
chance to integrate one's experience into a meaningful pattern and
exert one's individuality on events; and (4) allowance of limited
and partial communication--permitting gne to share confidences and
to set boundaries of mental distance. 4

In its social impact a system of privacy is vital to the
working of the democratic process. Democracy assumes that the
individual citizen will actively and independently participate in
making decisions and in operating the institutions of the society.

46. Westin,  * cit. supra note 45., pp. 32-39.

113
diss
357
Harl

.
See e.g. dlmstead v.  United States, 277  U

lemngand Katz v.  United States, 389 U.S.
.S. 438  (1928) Brandeis, J.

U.S. 449 (1958); Griswold v, Connecticut,
347 (1967); NAACP v.  Alabama,

381 U.S. 479, 500 (1965)
.an,  J.  concurring; Stanley v. Georgia, 394 U.S. 557 (1969).

.

.
'14  See sources cited in notes 115 and 120. In Assault on Privacy, Arthur
Mille‘ra;;ade  an obvious point, which should be mentioned here. He wrote:
"Beyond the dangers to particular individuals... . ..the climate or
atmosphere of suspicion created by an accumulation of invasions of privacy
is of far greater concern than the direct harm caused by the incidents
themselves." at p. 207. It can be readily understood that in the workplace
context, an employer's retaining inaccurate or irrelevant end unnecessary
employee discipline records impacts not just specific individuals but the
bargaining unit as a whole. This is itself a condition of employment having
obvious and serious implications not only for the welfare of employees, but
for the morale, productivity and peaceful labor relations of the entire
public sector workplace.
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An individual is capable of such a role only if he can at some
points separate himself from the pressures and conformities of
collective life. Professor Bloustein has made the point most
eloquently:

The man who is compelled to live every minute of his
life among others and whose every need, thought, desire,
fancy or gratification is subject to public scrutiny,
has been deprived of his individuality and human dignity.
Such an individual merges with the mass. His opinions,
being public, tend never to be different; his aspira-
tions, being known, tend always to be conventionally
accepted ones; his feelings, being openly exhibited, tend
to lose their quality of unique personal warmth and to
become the feelings of every man. Such a being47although
sentient, is fungible; he is not an individual.

Maintenance of privacy has been constantly growing more dif-
ficult as our country.becomes  more populated, our society more
technical, our mode of living more intensive. It is small
wonder that pressures have been mounting for the development of
legal rules to formulate more precisely and enforce more
effectively the right to privacy.

47. Bloustein, 2. cit. supra note 44, p. 1003.e-
at PP* 546-547.

By the 1960’s  with the growth of government regulation, services, and

use of computers, concern began to grow over the use and dissemination of

the ever increasing amounts of government data. 11s Out of this concern grew

recognition that common law tort theories of invasion of privacy and consti-

,tutional  doctrine protecting individual privacy were insufficient to deal

with the threat posed by these problems. 116 By the early and mid 3970's,

there was serious legislative attention being paid on the federal level to

the need for greater'legal protection of persons who are the subject of

'15 -gee  e.g. Edward J.  Bloustein, Privacy As An Aspect  of Human Dignity: An
39 N.Y.

w York.

--
Answer to Dean Prosser,
Privacy and Freedom, Ne
supra; Coil
see generally, Privacy,
States  Government Print

,U.-Law Rev-.  962 (1964); Alan F. We&n, -
I ~-  ~~~--  ---  -----p  -s-.  I ---  --~~~~  -

umbia  Human Rights Law Review, Winter 1972: entire
Atheneum Press. 1967: Assault on Privacy,

volume. Al
A Public Concern: A Resource Document, United-

,ing  Office (August 1975)  publications cited in

so-

Appendix V pp. 93-101.

116
Id. See also sources cited in notes 117 and 120, infra.mm
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government records. '17 In December of 1974, Congressional activity had

focused upon passage of the Privacy Act of 1974, which was enacted that

month. 118 The purpose of the Federal Privacy Act of 1974 was to strengthen_

the individual's control of the flow of government information about himself

by authorizing the individual who is the subject of the information to '

obtain access to it and-be informed of its purpose, by restricting its

disclosure without his consent both within and without the government, by

restricting government's retention of the information to only the time when

it is "relevant and necessary to accomplish a purpose of the agency required

to be accomplished by statute or executive order of the President", and by

requiring that the information be accurate. 119

'I7  In 1975, the Secretary's Advisory Committee on Automated Personal Data
Systems of the United States Department of Health, Education and Welfare
issued a comprehensive report on the subject. U. S. Department of Health,
Education and Welfare, Secretary's Advisory Committee on Automated Personal
Data Systems, Records, Computers and the Rights of Citizens. Washington,
D. C., U.  S. Government Printing Office, 1975. In early 1974, a task force
of Justice Department officers appointed by Attorney General-Elliot
Richardson released a draft bill that was the first significant comprehen-
sive legislation prepared by the Department of Justice. In March 1974,
Senator Sam J. Ervin  (D-NC) introduced a similar bill and began legislative
hearings on both bills. Other Senators and Representatives introduced bills
.of  their own on the subject. See, Right to Privacy of Federal Employees:
Hearings on H.R. 1281 Before tKSubcommittee  on Retirement and Employee
Benefits of the House Comm. on Post Office and Civil Service, 93d  Cong., 1st
'and 2d Sessions (1974).

118 P.L. 93-579,  5 U.S.C. Sec. 552a. Also enacted in that session of
Congress was the Family Educational Rights and Privacy Act of 1974, P.L.
93-380 and 93-568, 20 U.S.C. Sec. 1232g.

'I9 See generally, Bartel v. Federal Aviation Administration, 725 F.2d  1403
(1984rZeller V. United States, 467 F.Supp.  487 (1979). In Zeller, the
court recognized that the Federal Privacy Act's  requirements of accuracy,
relevancy and necessity are intended to be evaluated in the context of how
the record is used by the agency to make decisions affecting the individual.
In this regard, the court quoted legislative history and applicable Office
of Management and Budget guidelines published in the Federal Register:

Commenting on the statutory requirement for accuracy in PA(e)(T),
the Senate Report stated: ,

-58-



, c

Soon thereafter, state governments began to recognize and respond to

the need to increase legal protection for persons who are personally

identifiable in government records. In 1976 the National Association of

Attorneys General studied the subject and issued a comprehensive report on

the state of the law in the various states. '*O Connecticut was identified

as a leader, having been one of the first seven states to enact a comprehen-

sive statute designed to protect persons who are the subject of government

records. '*' The Connecticut-General Assembly had enacted the Connecticut

'I9 (continued)
The standards of accuracy, completeness and timeliness,
as well as relevancy are directed to the quality of the
information in an individual's own file. The section thus
looks to a double-pronged consideration, first to the
authorized needs of the agency, and second, to the scope
of the administrative need for information in order to
make a decision on that individual. Sen.Rep.No.93-1183
reprinted in [I9741 U.S.Code, Cong. & Admin. News 6916,
6 9 6 5  l

In addition, the OMB guidelines state that the language in PA(e)(S)
conditioning accuracy on that which is reasonably necessary to assure
fairness to the individual, "places the emphasis on assuring the
quality of the record in terms of the use of the record in making ..
decision affecting the rights, benefits, entitlements, or opportu-
nities * * * of the individual." 40 Fed.Reg. 28948, 28964 (1975).
Accuracy must therefore be considered here in terms of the manner in
which the record is used by the agency to make decisions affecting
the individual.

The OMB guidelines provide:
Agencies must limit their records to those elements of
information which clearly bear on the determination(s) for
which the records are intended to be used, and assure that
all elements necessary to the determinations are present
before the determination is made. 40 Fed.Reg. 28948,
28965  (1975).

467 F.Supp.  at 502.

120 Privacy: Personal Data and the Law, Report of the National Association
of Attorneys General,
(November 1976).

Committee on the Office of the Attorney General

'*'  Id. at p. 41.
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Personal Data Act earlier in 1976.'22 The Personal Data Act was modeled

generally after the Federal Privacy Act. 123 The governmental entities

'22 Public Act 76-421. The Act resulted from Substitute Senate bill 597.
There was discussion on the bill in both chambers of the General Assembly,
but no debate. See 19 Senate Journal, Pt. 5, 19'76  Sew.  pp. 1927-1928;  Pt.
7, pp. 2605-260679  H. R. Proc., Pt. 9, 1976 Sess. pp. 5906-5911.  Senator
Joseph Lieberman moved acceptance and passage in the Senate stating only:
"Mr. President, very briefly, this bill is an extension of the basic protec-
tion of privacy adopted in the last session. It establishes provisions
regulating the maintenance of the dissemination of personal data by state
boards. If there is no objection, I move this to the CONSENT CALENDAR." p.
1928. Representative Martin-B. Burke (sponsor of the FOIA in 19'75) moved
acceptance and passage in the House stating: "Madam Speaker, this bill
would establish provisions regulating the maintenance and dissemination of
personal data by any state board, commission or department, other than in
the legislature, courts, Governor, Lieutenant Governor, Attorney General or
town or regional boards of education. There are certain provisions existing
which protect confidentiality of certain types of data maintained by state
agencies. However, Connecticut law does not contain the major provisions
that this bill does with-respect to the rights of persons who are subject of
data collection by state agencies. The bill in general would prohibit the
disclosure or transmission of any personal data to individuals, corporations
or municipal state or federal agencies without the prior consent of the data
subject to certain exceptions and it would impose certain specified duties
upon agencies subject to the bill's provision, including the manner in which
the personal data may be maintained and administered. It would require
agencies subject to the bill to adopt regulations regarding the maintenance
and use of personal data and allow for the imposition of certain non-
criminal penalties against any agency which violates any of the bill's
provisions. It has an effective date of July 1, 1977. In this age, Madam
Speaker, of computerization, this is a much needed bill and I move its pas-
sage as amended." pp. 3908-3909. Because a technical amendment was added
in the House, the bill was returned to the Senate. Senator David Neiditz
moved adoption of the bill stating the following regarding the bill: " I
move adoption of the bill. I would like to comment,‘Mr. President, that
this bill had a lot of work done on it through the course of the session and
I think that we have brought out really some landmark legislation at this
point which will go to the Governor's desk. Other states have passed
privacy acts, but I think that this privacy act is better and has resolved a
lot of problems that the Massachusetts Act and the laws passed in some other
states in the last couple of years. So it is landmark and I think that it
will be followed and copied in many other states." pp. 2605-2606.

123 See remarks of Frank Cochran of CCLU  and remarks of Dr. Herbert Sacks
on be=f  of the "Connecticut Coalition For a Fair Information Practices
Act' in Hearings before Joint Standing Committee on Judiciary, 1976 Session
PP* 471-473. Testimony before a legislative committee has been recognized
in recent years as a legitimate aid to interpretation of Connecticut legis-
lation. See' e.g. Nationwide Ins. Co. v.  Code, 187 Conn. 386, 392-393 n. 6,
395-396 (1982);ard of Education V. Bridgeport Education Assn., 9 Conn.
APP. 199, 204 (1986). One significant difference between the two acts that
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subject to the Personal Data Act are identified in Section 4-190’s

definition of "Agency" which states as follows:

(a) "Agency" means each state or municipal board, commission,
department or officer, other than the legislature, courts,
governor, lieutenant governor, attorney general or town or
regional boards of education, which maintains a personal data
system.

Section 4-l9O124

Section J-190  of the Personal Data Act defines the terms "Personal

Data", "Personal Data System" and "Record" very bra-adly.  These definitions

are in relevant part as follows:

(i) "Personal data" means any information about a person's
education, finances, medical or emotional condition or history,
employment or business history, family or personal relationships,
reputation or character which because of name, identifying number,
mark or description can be readily associated with a particular
person. . . . .

(j) "Personal data system" means a collection of records
containing personal data.

I23 (continued)
has existed since 1979 is the Connecticut PDA no longer requires authoriza-
tion from the subject of the information before information may be
released. That requirement, which continues to be part of the federal act,
was deleted from the Connecticut PDA by P.A. 79-538  at the urging of media
lobbyists. See discussion at pp. 66-69, infra.

124 When originally enacted in 1976, the Personal Data Act included state
agencies, but not municipal, within Sec. 4-190’s  'definition of 'Agency."
Public Act 84-380  amended the definition to include municipal agencies. In
moving for passage of the bill (Substitute House Bill 5669),  Representative
John Atkin  stated: "What this bill would do is to extend to employees of
municipalities, the provisions of the state personal data act which now
protects state employees. It regulates the maintenance and dissemination of
personal data about employees of any state boards, commissions or depart-
ments, other than the Legislature, of course, Governor, Lt. Governor,
attorney general, and boards of education." 27 H. R. Proc.,  Pt. 13, 1984
Sess., PO  4748. In moving passage of the bill in the Senate, Senator
Daniels stated: "This bill will extend to the employees of the municipal-
ities the provisions of the state personal data act which now protects the
employees. The Personal Data Act currently regulates the maintenance and
the dissemination of personal data about employees of any state board... ."
27 Senate Journal, Pt. 8, 1984 Sess.,  p. 2915.  There were no other remarks
made regarding this aspect of the bill  and there was no debate.
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(k) '*Record" means any collection of personal data, defined
in subsection (i) which is collected, maintained or disseminated.

Section d-190.

In addition, Section J-190  broadly defines the terms "Maintain" and "Person"

as follows:

(f) "Maintain" means collect, maintain, use or disseminate.

x x x

(h) "Person" means an individual of any age concerning whom
personal data is maintained in a personal data system, or a
person's attorney or authorized representative.

Section J-190.

It is plain from the express language of these definitions that the legisla-

ture intended the Personal Data Act to have a wide scope of applicability.

The Personal Data Act is applicable to essentially any information held by

government to which any natural person's name can be directly or indirectly

connected. Also, the definition of "Maintain" does not mean only the

keeping of information, although it does mean that; it also covers both

collecting and disseminating such information.

Section d-193  establishes rights for persons who are the subject of

.personal  data and imposes duties on agencies. Subsections (a) through (d)

and (f) and (g) create a panoply of rights for.such  subjects to be told what

personal data an agency holds concerning them, have access to such
:

information, have records kept of who has had access to such information and

why, and to know who has had such access and why. 125

125 The Petitioner, as Attorney general, is charged by Section 4-196(b)
with adopting uniform standards to assist state agencies in promulgating
regulations to comply with the PDA's  requirements. On February 25, 1985,
Petitioner adopted such standards and on August 26, 1985  he revised them.
(Ex. 1).
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B . Inaccurate or Irrelevant and Unnecessary Information

Subsections (e) and (h) create qualitatively different and extend even

more highly significant rights to persons who.are  subjects of personal data

and impose concommitent duties on agencies. In the context of Section

d-193,  those subsections state as follows:

Sec. J-193. Agency*s  duties se personal data.

x x x

(e) Maintain only that information about-a
relevant and necessary to accomplish the lawful
agency; . .x x x

Each agency shall:

person which is
purposes of the

(h) Establish procedures which:

(1) Allow a person to contest the accuracy, completeness or
relevancy of his-personal data;

(2) Allow personal data to be corrected upon request of a
person when the agency concurs in the proposed correction;

(3) Allow a person who believes that the agency maintains
inaccurate or incomplete personal data concerning him to add a
statement to the record setting forth what he believes to be an
accurate or complete version of that personal data. Such a
statement shall become a permanent part of the agency's personal
data system, and shall be disclosed to any individual, agency or
organization to which the disputed personal data is disclosed.

These provisions establish a right for persons who are the subject of

personal'data to contest information.on  essentially three bases. These

bases are the information's completeness, accuracy, or relevancy. With

respect to completeness, subsection (h)(3) provides an absolute right for

the subject to supplement information which he believes to be incomplete.

With  respect to accuracy, the subject has two possible remedies when he

believes information is inaccurate. Subsection (h)(3) provides an absolute

right for the subject to supplement the information he believes to be

inaccurate with a version which he believes accurate. This right applies

where the agency and the subject differ over whether the existing
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information is accurate. A separate and more satisfactory right (at least

to the subject) is provided in Subsection (h)(2) which is to have the infor-

mation corrected, as opposed to merely supplemented, if the subject can con-

vince the agency that the existing information is inaccurate. To %orrect"

inaccurate information as stated in Subsection (h)(2) obviously means more

than mere supplementation while keeping the existing information which both

the agency and the subject know to be inaccurate. To merely supplement

would mean that the agency could maintain both an accurate version and an

inaccurate version. That plainly and logically does not constitute a

correcting. Woreover,  if %orrectw  as used in Subsection (h)(2) meant only

supplement, then there would be no need for that subsection because the

supplementation right already is provided in Subsection (h)(3); Subsection

(h)(2) would be wholly superfluous.

With respect to information which is not "relevant and necessary to

accomplish the lawful purposes of the agency, If Subsection (e) prohibits the

agency from maintaining any such information. As was discussed earlier, the

term wmaintain'V  in the Personal Data Act has a broad meaning which is --

wcollect,  maintain, use or disseminate." By use of the word %ollectI'  in

the definition, it is clear that the agency is not supposed to acquire or

create the information in the first instance if it was not relevant and

necessary to a lawful purpose of that agency. However, it is perfectly

obvious that information can be relevant and necessary to a lawful purpose

of the agency at the time it was collected, but with time and change in cir-

cumstances the information can become no longer relevant and necessary to a

lawful purpose of the agency. Whether information was from its collection

irrelevant and unnecessary or whether it subsequently became such, no dis-

tin&ion  is made by Subsection (f). The express language of Section 4-193

(4 is, "Each  agency shall... . ..[m]aintain  only that information about a
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Person which is relevant and necessary to accomplish the lawful purposes of

the agency." Once the information is no longer relevant and necessary, and

at least once the subject has requested that the information no longer be
_

"maintained, " there is a clearly implied legal duty barring further mainte-

nance, use or dissemination of the information. At that point, the agency's

duty is to destroy the information and the subject has a legal right to have

the information destroyed. Obviously, if the agency is prohibited from

collecting, maintaining, using or disseminating the-information, at that
*

point the only thing left to do with it is to destroy it. 126 From the

foregoing it is clear that one of the important public policies of this '

State vested in the Personal Data Act is that persons who are the subject of

such data shall be protected from its being maintained when it is inaccurate

or no longer relevant and necessary to a lawful purpose of the agency. The

Personal Data Act makes it clear that government may neither keep nor

divulge such information to other governmental agencies, businesses, private

persons, the news media, or, for that matter -- to anyone. Such information

is to be destroyed for the protection of the person who is its subject. 127

Section 4-197  provides teeth for the rights accorded by the earlier

sections. That section provides that "[a]ny  agency which violates any

provision of this chapter shall be subject to an action by any aggrieved

person for injunction, declaratory judgment, mandamus or a civil action for

126 There is one exception which is discussed more fully later in this
decision. If the information is appraised as having historical value in the
opinion of the State Archivist, the information can be accessioned to the
State Library or a private historical society.

127 Although scme  of the parties supporting the Petitioner's position deny
that the PDA contemplates destruction of records and the Petitioner has not
directly conceded the point in this case, the Standards he promulgated
pursuant to the PDA clearly recognize that record5 destruction is required
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damages. tf In addition, such actions are privileged with respect to assign-

ment for trial, reasonable attorney's fees may be recovered by the aggrieved

person, and, if the aggrieved person so desires, actions for "injunction,
_

declaratory judgment or mandamustl may be prosecuted by the attorney general

on behalf of such aggrieved person,

When the Personal Data Act was originally enacted in 1976,  it included

Sections 4-191 and &192.128 Those sections prohibited disclosure of

personal data without the consent of the subject, unless other statutes

'27 (continued)
by the PDA. In this regard, Sections V.a.1  and 2 of the Standards state as
follows:

a. Agency regulations shall provide as follows:
1. Personal data will not be maintained unless relevant and

necessary to accomPlish  the lawful purposes of the agency. Where
an agency finds irrelevant or unnecessary public records in its
possession, the agency shall dispose of the records in accordance
with its records retention schedule and with the approval of the
Public Records Administrator as per Corm.  Gen. Stat. Sec. II-8a,
or, if the records are not disposable under the records retention
schedule, request permission from the Public Records Administrator
to dispose of the records under Conn. Gen. Stat. Sec. IIda.

2 . The agency will collect and maintain all records with
accurateness and completeness.

(emphasis added) (Ex.  B,  pm  4)
128 These sections, repealed by P.A. 79-538,  provided:

Sec. d-191. No agency or any of its employees shall disclose
or transmit any personal data to any other individual, corpora-
tion or municipal, state or federal agency without the consent
of the person, except as provided in section d-192.

Sec. 4-192. Consent of the person shall not be required for
the disclosure or transmission of personal data when:

(a) The disclosure or transmission is to an-loyee  of the
agency who has a need for the personal data in the performance
of his duties;

(b) The agency determines that there is substantial risk of
imminent physical injury by the person to himself or to others,
and that disclosure or transmission of the personal data is
necessary to reduce that risk;

(c) Disclosure or transmission without consent is otherwise
authorized bv statute:

-e  ------,

(d)  Such transmission or disclosure is made pursuant
subpoena, order of court or other judicial process.

(emphasis
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authorized non-consenting disclosure. This provision was similar to a

counterpart in the Federal Privacy Act. 12' In 1979  representatives of the

news media and the Connecticut Freedom of Information Commission lobbied for

repeal of Sections 4-191 and J-192. In hearings before the Government

Administration and Elections Committee, numerous media representatives and

lobbyists appeared and argued that public agencies used those sections as an

unwarranted excuse for not showing or giving government records to the

media. "' On the other hand, a single person attempted to stand against the

organized media interests -- Professor Thomas Emerson speaking on behalf of

the Connecticut Civil Liberties Union urged that Sections 4-191  and 4.192  be

retained. He argued against the media and FOIC lobby's effort to repeal

those sections, stating:

x x x

It's really hardly worthy of a decent society. It seems to me it's
quite clear that with the ongoing rush of collecting information,
there must be some protection for the individual with respect to
his or her right to privacy. I think that's particularly lmpor-
tant  where you have a weight on the other side, namely, Freedom of
Information Act which quite properly compels the government to
give out certain types of information, but it becomes totally one-
sided and unbalanced if you eliminate the restrictions on giving
out personal information. Among other things, the natural ten-
dency of the agency is to give out the information because under
the Freedom of Information Act, because if there's no prohibition
against it, then that's the easiest thing to do and by and large
they tend in that direction.

x x x

Now, we agree there is some tension between the Freedom of Infor-
mation Act and the Personal Data Act. It is not an unsoluble
problem. I think it can be reconciled by most fair people taking
a look at the individual problems. But the way to solve it, as I
say, it's not by abolition of the right of privacy. That's like

I29 5 U.S.C. Sec. 552a(b).

130 Hearings before Joint Standing Committee on Government Administration
and Elections, 1979 Sess. pp. 387-404;  855-869 (hereinafter If1979 GAE
Hearings").
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saying you eliminate double vision by cutting out one eye. It's
not the proper approach.

x x x
1979  GAE Hearings, pp. 388-389.13'

In their efforts to persuade the Committee to repeal Sections 4-191 and

4-192,  the media and FOIC lobbyists argued that the requirement  for  an

individual subject's authorization was unnecessary to protect his privacy

because the exceptions to disclosure contained in the Freedom of Information

Act and other protections provided by the Personal Data Act already gave

adequate protections. In this regard, Attorney Charles Mokriski represent-

ing the Connecicut  Daily Newspaper Association pointed out the specific .

right contained in the PDA for a subject to "correct" information in his

file. Freedom of Information Commissioner Judith Lahey argued that rights

of privacy are "adequately protected elsewhere including our own statutes

[i .e. the FOIA disclosure exceptions].tt Also, Lahey emphasized that the

Personal Data Act:

. ..provides that only essential information be kept by government
agencies and we think this is a very important feature in keeping
government agencies from maintaining too much personal data on
information on individuals which is not really necessary."

1979  GAE Hearings, p. 400.

131 Professor Emerson's opinion on the propensity or lack thereof of public
agencies to disclose information to the press finds strong support from
Arthur R. Miller in his often cited book The Assault on Privacy: Computers,
Data Banks, and Dossiers (1971) wherein he observes:

The seductive minions of the press always have been able to cajole
public and institutional officials into granting access to sensitive
files by employing the blandishments of personal publicity or the
threat of public criticism. This has notably been true regarding
law-enforcement agencies. The following passage describes conditions
in the state of New York prior to a revision of police record-keeping
systems :

Violation of files was frequent. Police reporters looking
for a good story were given free access to files on suspects,
and as a result were able to publish in the newspaper some
interesting but in many cases misleading, irrelevant, and
damaging pieces of information. Those police chiefs who
tried to protect the confidentiality of their files received
poor press treatment, so that they would be encourg3ed  to
cooperate with the press more fully in the future.

Assault on Privacy, p. 198.
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Other media representatives appearing before the Committee echoed the view

that the non-disclosure requirements of Sections 4-191 and J-192  made

difficult their ability to get at disclosable records. 1979 GAE Hearings,

pp* 391-404  and 855-869.  This argument, coupled with the media lobbyists'

emphasis on protections provided by FOIA disclosure exceptions and individ-

uals* rights under the Personal Data Act to have inaccurate information

corrected and to have irrelevant and unnecessary records not maintained,

undoubtedly resulted in repeal of Sections d-191  and- J-192.

The 1979 deletion of Sections d-191  and 4-192  did not change Section

&190(f)'s  definition of "Maintain" which continues to be expressly defined

as "collect, maintain, use or disseminaten  (emphasis added). In addition,

Section 4-193's  prohibition still expressly states that government shall

"[m]aintain  only that information about a person which is relevant and

necessary to accomplish the lawful purposes of the agency." This language

is clear and unequivocal. It leaves no room for doubt. Government shall

not disseminate personal data which is not relevant and necessary to

accomplish the lawful purposes of the agency. This comports fully with the

remedial purposes of the Act and was left entirely untouched by the 1979

amendment. The public policy of the state continues to prohibit government

use or public dissemination of such information. WYth  respect to personal

data which is inaccurate, the clarity of the language covering irrelevant

and unnecessary information is not so definitively stated. However, it is

clear the Legislature intended that inaccurate information should be treated

the same as irrelevant and unnecessary information, at least when the

individual subject and government agree that the information is inaccurate.

With respect to both of these categories of personal data, the Act plainly

intends that there be no maintaining of such information and this includes

no dissemination of such information. Moreover, it would be odd, if not
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unreasonable, for the Legislature to permit dissemination of inaccurate

personally identifiable information while prohibiting dissemination of

accurate, but irrelevant and unnecessary personally identifiable informa-

tion. Prohibition of dissemination of both categories of information

comports with the purposes of the Act. Nothing in the 1979  amendment can

fairly be said to intend a different treatment between these two categories

of information. Accordingly, while the 19'79  amendment must be understood as

having withdrawn from individuals the protection of Sections 4-191  and 4-192

which prohibited disclosure of most personal data without the individual's

consent (except where non-Consenting disclosure was authorized by statute) *

the amendment did not alter or touch the Act's more important prohibition on

dissemination of personal data which is inaccurate or irrelevant and

unnecessary to a lawful purpose of the agency. To borrow from the words of

Professor Emerson, any other approach would be "hardly  worthy of a decent

society.t' Our understanding of the Act is that the Legislature agrees.

In the present case, two of the media parties supporting the Petition-

er's position in this case have attempted in their respective briefs to deny

the significance of the Personal Data Act to the issues in this case. They

have asserted that that Act neither mandates nor authorizes destruction of

records. '32 In this regard, the FOIC claims that "...C.G.S.  Sec. 4-193(e)

does not mandate destruction of any public records" 133 and the Jackson News-

papers, Inc. claim that "[t]he  Personal Data Act does not provide explicit

132 The other media parties have chosen to ignore the Personal Data Act in
their briefs and the Petitioner has made only a passing elliptical reference
to his standards promulgated under the Personal Data Act to the effect that
such standards allow for requesting approval for destruction of state agency
(but not municipal) records from the Public Records Administrator before the
expiration of minimum retention periods in records retention schedules.

133 FQIC brief at p. 24.
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or implicit authorization for the destruction of public records. ,,I34 J--

view of the analysis of the Personal Data Act set forth above, we find not

at all persuasive the argument that that Act lacks a governmental duty to

destroy records and an individual right to have records destroyed. It is

plain from the circumstances preceding its enactment, the purposes it seeks

to promote, the Act's plain language, and the legislative history discussed

above, that the Personal Data Act creates such a duty and such a right.

C. Summary

Like the labor relations statutes, the Personal Data Act is remedial

legislation. 135 Its overarching and salutary purpose is protection of the

privacy of people who are the subject of personally identifiable government

held information. Since 1979  when media interests successfully lobbied

deletion of the Act's protections against non-consenting public release of

personal data , the primary protections afforded by the Act have been

narrowed to inaccurate or irrelevant and unnecessary personal data. The Act

is clearly intended to protect persons, including public employees, from the

prejudice or harm that could result from government's use or dissemination

of personally identifiable information which is either inaccurate or which

is irrelevant and unnecessary to the purposes of the agency or municipality.

To effectuate that purpose, the Act prohibits government from maintaining

the latter category of information and prohibits government from maintaining

the former category when it agrees that the information is inaccurate. In

these circumstances, government is required to destroy the incorrect or

134 Jackson Newspapers, Inc. brief at p. 12

135 Black's Law Dictionary defines Remedial Statute as "one that intends to
afford a private remedy to a person injured by the wrongful act. That is
designed to correct an existing law, redress an existing grievance, or
introduce regulations conducive to the public good."



‘ ,

irrelevant and unnecessary information to protect the interests of the indi-

vidual. In addition, because government is prohibited from "maintaining"

such information and that includes "disseminate," such information may not

be released to other agencies or to the public.

These duties and rights merge fully with the labor relations statutes'

duties to bargain and implement in good faith collective bargaining con-

tract, grievance settlement and arbitration award requirements to destroy

employee discipline records which are either inaccurate or no longer rele-

vant and necessary to serve the lawful purposes of the agency in its role as

public employer. As was discussed in the Section IV of this decision,

supra, when labor and management agree or an arbitrator orders destruction

of employee discipline.records, 136 it is precisely because the judgment has

been reached that the information in question is inaccurate, or is no longer

relevant and necessary to the purposes of the public employer. When  either

of these conditions exist, the duty to implement agreements and awards in

good faith under the labor relations statutes and the duty to destroy under

the Personal Data Act coexist 137 and serve the combined public purposes and

policies that underlie both statutes. 138

136 Arbitration awards stand on the same legal footing as agreements between
the parties. The Petitioner has at least tacitly and repeatedly admitted
this.

137 It is true that under the Personal Data Act, the individual must request
destruction. If the employee does not personally request destruction, we
believe the statutory exclusive bargaining representative should be regarded
as a proper legal representative for purposes of the Personal Data Act. In
practice, however, especially in disciplinary grievances, the individual
employee almost invariably personally signs the grievance. Moreover, it is
unheard of for a union to seek destruction of an employee's discipline
records without the express request and authorization of the employee.

138 As is discussed later in Section VII of this decision and as was men-
tioned earlier in Section IV, records retention statutes create an exception
to this duty to destroy when the records in question have continued legal
value.or  usefulness or historical value.
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VI. Freedom of Information Act

Petitioner has argued that disclosure policies behind the Connecticut

Freedom of Information Act prohibit public employers and labor organizations

from making agreements to destroy records pertaining to employee disci-

pline. "' While it is true that destruction of a record makes it unavail-

able to the public, such destruction could impact FOIA policies favoring

disclosure only to the extent that the record is mandatorily disclosable

under the FOIA in the first place. To the extent records that would be

destroyed are exempt from such disclosure, their destruction affects FOIA

disclosure policies not at all. In this regard it is-clear, under both '

federal court and Connecticut Supreme Court precedent, that at least most

employee discipline records which public employers and labor organizations

would agree to destroy through collective bargaining are exempt from FOIA

disclosure requirements. In addition, and significantly, like its federal

counterpart the FOIA It . ..does  not obligate agencies to create or retain

documents; it only obligates them to provide access to those which it has

created and retained..." 140 The only reference to retention or non-

destruction of records in the FOIA is Section I-21K and that section relies

entirely upon procedures and criteria for destruction contained in state

records.retention statutes. Section I-2lK,  its relation to state'records

retention statutes, and the destruction criteria of those statutes are

discussed fully in Section VII of this decision, infra.

139 See Petitioner's pre-hearing brief at pp.
at ~~73-22.

17-18 and post-hearing brief
Each of the other parties in this case supporting the

Petitioner's position has raised the issue and argued forcefully that
allowing parties to public sector collective bargaining to destroy any
employee records or files would conflict with the FOIA's  mandatory
disclosure requirements.

140 Kissinger v. Reporters Committee for Freedom of the Press, infra,
p. 117.
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A . Background

The Connecticut Supreme Court has stated the following concerning the

public policy behind the FOIA: "'The  Freedom of Information Act expresses a

strong legislative policy in favor of the open conduct of government and

free public access to government records.'" Board of Trustees v*  FOIC, 181

Conn. 544, 550 (1980),  quoting from Wilson v. FOIC, 181 Corm.  324, 328

(1980). This policy evidently is based on the belief that in many circum-

stances public access to government decision-making processes aids democracy

and that the public will better understand and have more confidence in

government decisions if they have direct access to government meetings and'

records. 141 The FOIA expressly recognizes that public access to government

records is not always in the public interest or required by law. Section

1-19(a)  of the FOIA states that the public shall have access to government

records "[e]xcept as otherwise provided by any...state statute.” In

addition, Section 1-19(b)  of the FOIA sets forth fourteen (14) exceptions to

the general rule of disclosure of records under the FOIA. Section I-lg(b)'s

express exception for other statutory provisions and each of the exceptions

in Section 1-19(b)  reveal legislative awareness and concern that in certain

14'  In 1975 when the FOIA was enacted, Representative Martin B. Burke who
was sponsor of the bill read on the floor of the House the preamble to the
bill because "this  preamble well states the legislative intent":

The Legislature finds and declares that secrecy in government
is inherently inconsistent with the true democracy. That the
people have a right to be fully informed of the actions taken by
public agencies in order that they may retain control over the
instruments they have created. That the people do not yield their
sovereignty to the agencies which serve them. That the people in
delegating authority do not give their public servants the right
to decide what is good for them to know and that it is the intent
of this Law that actions taken by public agencies be taken openly
and their deliberations be conducted openly and that the records
of all public agencies be open to the public except in those
instances where superior public interest requires confidentiality.
(emphasis added)

18 H.R. Proc., Pt. 8, 1975  Sess., p. 3911.
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situations and relationships the public interest is better served by records

not being disseminated to the public. Accordingly, records excepted from

disclosure by "any...state  statute" and records falling within Section I-19

(b)@s  exceptions need not be disclosed to the public. With regard to Sec-

tion 1-19(b) Is exceptions, the Connecticut Supreme Court has held that "the

general rule is disclosure and that exceptions will be narrowly construed."

Board of Police Commissioners V.  FOIC, 192 Conn. 183, 188 (1984). See also

Wilson v.  FOIC, 181 Conn. 324, 329 (1980); Maher  v. FOIC,  192 corm. 310, 315

(1984). While these exceptions must be narrowly construed, each of them was

intended to be meaningful and respected in the application of the FOIA.

Two of Section 1-19(b)' s exceptions are applicable in various circumstances

where disciplinary records of public employees in an organized workplace are

in question.

B. Section 1-19(b)(2)

This exception is stated as follows:

1-19(b)  Nothing in...[the FOIA]...shall  be construed
to require disclosure of... . ..(2) personnel or medical
files and similar files the disclosure of which would
constitute an invasion of personal privacy.

In interpreting the Section 1-19(b)(2)  FOIA exemption in State v*

Januszewski, 182 Conn. 142, 438 A.2d  679 (1980),  cert. denied, 453 U.S. 922,

101 S.Ct. 3159, 69 L.Ed. 2d 1005 (1981),  the Connecticut Supreme Court

stated that through the FOIA, the legislature sought to balance the public's

right to know and private needs for confidentiality and in applying the Sec-

tion 1-19(b)(2)  exemption, the court must weigh the public's need to examine

against the public policy protecting the confidentiality of personal infor-

mation. In Januszewski, a criminal defendant sought access to the arresting

police officer's personnel file for purposes of impeaching testimony of the

officer at trial. The court stated that a two-step analysis is required
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when government claims an exemption under Section 1-19(b)(2).  The first

step is to determine whether the information qualifies as a "personnel,

medical or similar file." Second, the release of the information must be

shown by the government to constitute an invasion of the subject's privacy.

The Court recognized that: "[t]here  are strong policy reasons for maintain-

ing the confidentiality of personnel files of the type involved in this

case." 182 COM.  171. In balancing the public's need to know against the

police officer's private needs for confidentiality, the court noted that a

criminal defendant's request for access to a police officer's personnel file

for impeachment purposes implicates more significant rights than the needs

of the public in general which underlie the FOIA. Yet the court stated that

only a judicial in camera inspection of the officer's personnel file would-

have been allowed for material relevant to credibility of the police

officer. In reaching its decision, the court recognized privacy interests

of police officers with respect to their personnel files, quoting with

approval the following language from a New York case: "'It has been

widely noted that such records often contain raw data, uncorroborated

complaints, and other information which may or may not be true, but may be

embarrassing... .I." 182 COM.  172.

In Wilson v. Freedom of Information Commission,'181 Conn. 324

(1980),  the Connecticut Supreme Court stated that decisions under the

federal Freedom of Information Act (hereinafter the Federal Act) are

interpretatively helpful in understanding our state FOIA, "especially in

understanding the necessary accommodation of the competing interests

involved." Wilson at 333. The Federal Act contains an exclusion similar

to Section 1-19(b)(2)  of our state FOIA. However, the Federal Act

exclusion states that disclosure is not required where records are "per-

sonnel and medical files and similar files the disclosure of which
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would constitute a clearly unwarranted invasion of personal privacy. ,,A42

(emphasis added). This marked difference in language between the Federal

Act and our state FOIA shows that the federal government bears a greater

burden when it seeks to prevent disclosure under this exception than does

Connecticut local or state government under our state FOIA counterpart

exception. In utilizing the Federal Act to assist in interpreting the l-19

(b)(2) exemption, it therefore must be recognized that, when compared to the

Federal Act, our state FOIA requires a lower threshold of invasion of

personal privacy for its exception to apply. 143

In Department of Air Force v. Rose, 425  U.S. 352, 96 S. Ct. 1592,  48  L.

Ed. 2d 11  (1976), the United States Supreme Court construed the personnel,

medical and similar files disclosure exception in the Federal Act. Writing

for a majority of the Court, Justice Brennan noted that this exception

requires a balancing of private and public interests. In the Rose case, New

York University Law Review editors sought release of disciplinary summaries

resulting from official investigations into alleged cheating by cadets at

the United States Air Force Academy. 144 The NYU editors requested the dis-

ciplinary summaries with personal references or other personally identifying

information deleted. The Court found the summaries to be "similar files"

within the meaning of the exception. The Court stated that information

contained in the summaries was significantly related to the substantive

142  5 U.S.C. Section 552(b)(6).

143 In Department of State v. Washington Post Co., 456  U.S. 595, 600
(1982), the Court stated that the "clearlv  unwarranted" modifier is a
limitation that keeps this exemption within  bounds.

144 The discipline summaries resulted from investigations and hearings by
the Academy's Honor Committee, comprised of cadets, which enforces the
Academy Honor Code that provides cadets tv~ill  not lie, steal, or cheat, nor
tolerate among us anyone who does." Rose, pp. 358-359.
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public role of the Air Force and its Academy. Rose, pp. 367-368. In other

words, the Court recognized a clear and important public interest in

divulging the summaries. 145 Against this public interest, the Court

balanced the harm to personal privacy interests of both guilty and innocent

cadets that could result from public release of the summaries. In this

regard, the Court noted legislative history of the Federal Act clearly

indicating that government records which can be identified as applying to

specified individuals are exempt from disclosure. Rose at 376. The Court

then stated that with respect to the records at issue in the case before it:

. ..most  significantly, the disclosure of these summaries
implicates similar privacy values; for as said by the Court
of Appeals, 495 F.2d  at 267, "identification of disciplined
cadets--a possible consequence of even anonymous disclosure--
could expose the formerly accused men to lifelong embarrass-
ment, perhaps disgrace, as well as practical disabilities,
such as loss of employment or friends." See generally, e.g.
Wine Hobby USA, Inc. v.  IRS, 502 F.2d  at 135-137; Rural
Housing Alliance v.  United States Dept. of Agriculture, 162
U.S. App. D.C. at 125-126,  498  F.2d  at 76-77; Robles V. EPA,
484 F-2 843, 845-846 (CA 4 1973).

The court went on to state that the summaries could be released, but only

after in camera redaction 146- by the District Court in cooperation with the

Air Force to ensure that members of the public could not identify individual

cadets from the summaries. The court noted that even with such redaction,

145 The significance of the public interest involved was discussed and
elaborated upon at length by the Court. See pp. 367-369. Among other
things, the Court referred to and took note of the public interest in the
"essential integrity" and "ethical reflexes" of Air Force officers and their
responsibility for "increasingly complex weapons systems." One specific
fact generally known to the public at large, but not expressly mentioned by
the Court in its decision, is that many cadets who graduate to become
officers in the United States Air Force will be trusted in their public role
with responsibility for nuclear weapons. Thus, such individuals arguably
will have at their hands the lives of millions of human beings and perhaps
the fate of the nation itself.

146 Webster's New Collegiate Dictionary defines redact as: "to select or
adapt for publication; EDIT."
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In the present case, as in the Rose case, we are concerned with files

that concern complaints, investigations, recommendations and disciplinary

action against employees. However, unlike the summaries in the Rose case,

the types of records at issue in the present case typically have extremely

limited access within the employing government entity. These records are

found within personnel files, or in similar files such as grievance or

internal affairs investigation files which have even more limited access

than personnel files. 150 Such files typically include complaints against an

employee from members of the public, other employees or supervisors,

internal reports generated by investigations into such complaints, written

opinions or recommendations of management personnel regarding the matter,

and other records which reflect the disciplinary action proposed or taken.

To the extent information in such files could be connected with the identity

I49 (continued)
of employees who wish to avoid identification; Dubin  V.  Department of the
Treasury, 555 F. Supp. 408, 412  (N.D.Ga. 1981),  aff'd mem.,  697  F.2d  1093
(Ilthr.  1983) studies of federal employee performance and award
recommendations within disclosure exemption; Cf. Harvey's Wagon Wheel, Inc.
v. NLRD, 91  LRRM 2410, 2415  (N.D. Cal. lg76),  remanded  in part on other
grounds 550 F.2d.  1139, 93 LRRM 3068 (9th Cir. 1976); Florida Medical Ass'n
v. Dept. of Health, Ed., Etc., 479 F. Supp. 1291 (1979),  records concerning
annual amounts of reimbursements paid to medicare  providers "unquestionably"
are of "legitimate " "important" and "serious" interest to the public, but
disclosure of such records in a manner that would' lead to revealing the
identity of individual providers of services and their annual reimbursement
amounts would constitute a clearly unwarranted invasion of personal privacy
under the *'similar files" disclosure exception." 479 F.Supp.  1303-1305.

150 Police internal affairs files concern investigation by the department
of its own staff. At times these investigations are purely investigations
to determine if the subject should be disciplined as an employee. At other
times these investigations are to determine whether the subject has engaged
in criminal conduct for which he should be arrested and charged. At other
times, both of these questions are in issue. It is no doubt true that in at
least some investigations, it is initially unclear whether the investigation
concerns purely civil employer/employee questions, criminal questions, or
both. It therefore is at least arguable that in some instances such records
will fall within Sec. 1-19(b)(3) 's disclosure exception for Certain law
enforcement agency records compiled in connection with the detection or
investigation of a crime.
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of the employee in question and cause him or her embarrassment or other

future disadvantage, such information appears, in at least most instances,

firmly within the Section ?-19(b)(2)  exception to disclosure.151

,

In a recent ruling by the Connecticut Supreme Court, that court

addressed the Section 1-19(b)(2)  disclosure exception in the context of a

municipal police department internal affairs investigation file. Hartford

v.  Freedom of Information Commission, 201 Conn. 421 (1986).152  An individ-

ual named Clarke had been arrested and detained by the Hartford police.

Clarke subsequently complained to the police department's internal affairs

151 On the other hand, as the Rose case recognizes, the public has a right
to know how government handles thepublic's  business, so long as identified
employees are not prejudiced. This public interest can be preserved by
creation of a summary which identifies the history of the transaction, but
leaves out all possibiliity  of connecting the summary with the employee
involved. If this is done, destruction of the original records will not
impact upon the intended scope of the public's right to know under the FOIA.

It also must be noted that records of teacher performance or evaluation
do not need to be personally identifiable or embarrassing to the subject to
be exempt from mandatory FOIA disclosure. Such records, and they plainly
include records of teacher discipline, are in all circumstances exempt from
mandatory disclosure unless the subject consents in writing to the release
of such records. C.G.S. Section 10-151~  exempts those records from the
definition of public records and from the FOIA altogether. C.G.S. Section
IO-15lc states:

"Any  records maintained or kept on file by any local or regional
board of education which are records of teacher performance or
evaluation shall not be deemed to be public records and shall not
be subject to the provisions of section I-19, provided that any
teacher may consent in writing to the release of his records by a
board of education. Such consent shall be required for each
request for a release of such records. For the purposes of this
section the term 'teacher' shall include each certified profes-
sional employee below the rank of superintendent employed by a
board of education in a position requiring a certificate issued
by the state board of education."

This section includes all employees covered by the School Board Teacher-
Negotiations Act.

152 The only parties before the FOIC  were the City of Hartford and the
person seeking the records in question. Neither the individual police
officers in question nor their exclusive bargaining representative were
parties. On appeal to the superior and supreme courts, only the City and
the FOIC were participants in the case on appeal.
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public interest in disclosure, if there is any possibility of individual

identification and if disclosure could result in serious embarrassment or

practical disabilities or other prejudice to such individuals. 149

,

149 Soon after the Rose case, the United States Court of Appeals for the
Tenth Circuit issuedEpbel1  v.  United States Civil Service Commission, 539
F.2d  58 (1976). In Campbell, certain members of the public sought a list,
attached to a United States Civil Service Commission report, which named
employees whom a Commission investigation had found were erroneously classi-
fied in higher pay classifications than was warranted by their job duties
and/or who were apparently promoted contrary to government regulations. The
Court found that the records constituted Wmilar files"  within the meaning
of the federal exemption. The Court carefully weighed the invasion of pri-
vacy to the employees concerned and the public's interest in the information
in question. In doing so, the Court concluded as follows:

The disclosure of the personnel records in the instant case
would be a serious invasion of privacy. Matters such as an in-
dividual's job classification, his salary and information as to
overclassification are also personal and capable of causing em-
barrassment. The same is true of a promotion contrary to
regulations. Also, the public interest in efficient and lawful
personnel management by government agencies is better served by
disclosure of general agency performance rather than by specific
revelation of individual problems such as overclassification.
Practically no public interest is advanced by disclosure of the
latter.

We conclude that the trial court did not abuse its discretion
in holding that the balancing test favored nondisclosure... .

539 F.2d  at 62
See, e.g., Rural Housing Alliance v. United States Dept. of Agri.,  498 F.2d
w(Dx  Cir. 1974), case remanded to district court which had failed to
consider embarrassment to individuals that would result from release of
United States Department of Agriculture Inspector General's report on

-. alleged racial discrimination in public housing which was %imilar  file"
containing information regarding marital status, legitimacy of children,
identity of fathers of children, medical condition, welfare payments,
alcoholic consumption, family fights, etc. which could be linked to the
identities of the individuals involved; Alirez  v. NLRB, 676 F.2d  423, 110
LRRM 2267 (10th Cir. 1982) NLRB investigative records from case in which the
NLRB refused to issue an unfair labor practice complaint are exempt from
release even in redacted form, because such records (affidavits obtained
from employees in NLRB's  investigation of the labor dispute) revealed
threats of physical violence, allegations of assaultive behavior, explicit
charges of sexual deviancy, statements of attitude toward unionization and a
bid-sheet indicating instances when employees were passed over for promo-
tions; such release of information would constitute an unwarranted invasion
of personal privacy under the Federal FOIA's  Section 7(c) disclosure
exception for law enforcement, investigatory records and redaction would not
provide the degree of certainty required adequately to protect the interests
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division that he had been subjected to police brutality and deprived of his

civil rights by nine police officers involved in his arrest, processing and

detention. Clarke subsequently was notified by the department that eight of

the officers had been exonerated of all charges and that further investiga-

tion was being conducted with respect to the ninth. Clarke requested

"copies of written reports of the internal affairs investigation; the review

of the investigation by the involved officers' commanding officers and the

police department's investigative review board; and the referral of the

officer who had not been exonerated." 201 Corm. 423. The City refused the

request. Clarke filed a complaint with the FOIC which conducted a hearing,

received briefs and ruled that the requested information must be disclosed.

The City appealed, resulting in the Supreme Court's  decision. The court's

decision was in all respects consistent with its earlier decision in

Januszewski, supra. The issue was whether the files in question fell within

the FOIA's  Section 1-19(b)(2)  disclosure exemption. The court ruled that

the files in question were "similar files" within the exemption. 153 The

court then attempted to balance, on the record before it, the public

interest in the sought files against whether release of the files would

constitute an invasion of the officers' personal privacy. On this score,

the court observed "that the public has a legitimate interest in the integ-

rity of local police departments and in disclosure of how such departments

investigate and evaluate citizen complaints of police misconduct." 201

corm. 435. Thus, the existence of a public interest was found. However,

unlike the Rose case, supra, there was no evidence on the record presented

of whether disclosure would constitute an invasion of the officers' personal

privacy. In this regard, the court stated:

153 On this point, the court disagreed with the FOIC which had ruled that
the files were not "similar files."
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The plaintiffs have utterly failed to make such a showing. At
the initial hearing before the commission, the plaintiffs alleged
in broad, conclusory terms that the records were exempt from
disclosure because they related to investigations that might lead
to discipline, suspension or termination of the police officers
involved. At no time did the plaintiffs attempt to describT6even
generally the contents of the specific records in question.
In the absence of such evidence, we cannot discern whether any
legally cognizable privacy interest is compromised by the com-
mission's disclosure order. The commission is not obliged to
"accept an agency's generalized and unsupported allegations
relating to documents claimed to be exempt from disclosure."
Wilson v.  Freedom of Information Commission, supra, 340.

201 conn. 434, 435.

The court was evidently and understandably frustrated by the condition of

the record before it. Undoubtedly for that reason, the court went to some.

lengths to explain in a footnote how respondents in FOIC cases who claim the

Section 1-19(b)(2)  disclosure exception are expected to make the required

showing of invasion of personal privacy:

16 In Wilson V* Freedom of Information Commission, 181 Corm. 324,
340-41, 435 A.2d 353 (1980), we suggested several methods by which
a party claiming an exemption to the Freedm of Information Act
could present evidence to support the claim without revealing the
records themselves, such as by giving testimony as to the content
and use of the records, or furnishing the commission with affida-
vits regarding the same. We noted, however, that I)[a]ny  such
testimony or affidavits must not be couched in conclusory language
or generalized allegations . . . but should be sufficiently
detailed, without compromising the asserted right to confidential-
ity, to present the commission with an informed factual basis for
its decision . . . .I' Id., 341. Had the plaintiffs here chosen
to present evidence in support of their claim that disclosure..of
the relevant records would constitute an invaDLrr  &
Privacv.  we assume that the commission would have made ancroDriate
procedural accommodations to protect  the confidentialitv  of the
documents, including, if necessary,-waiving-its evidentiary  rules
to conduct an in camera inspection of the records. See Regs.,
Conn. State Agencies Sec. I-21j-35(a)  (no in camera inspections);
Regs.;  Conn. State Agencies Sec. I-21j-13  (waiver of commission

rules permissible "[w]here  good cause appears").
(emphasis added) 201 Conn. 434 at n.  16.

The Wilson case concerned whether a report by a program review committee

of the University of Connecticut (PRC) was within the FOIC's  Section

1-19(b)(l)  disclosure exception for "preliminary drafts or notes provided

the public  agency has determined that the public interest in withholding
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such documents clearly outweighs the public interest in disclosure. N154 The

function of the PRC had been to investigate the operations of departments

and make recommendations to improve efficient operation. The PRC made
,'

reports and recommended changes in administrative structure and programs

within the university. In addition to what is stated in the court's

footnote in Hartford, supra, the court stated in Wilson that in deciding to

withhold under the Section l-19  (a)(l) exemption that "the  agency may not

abuse its discretion in making the decision to withhold disclosuretl  and

"must, therefore, indicate the reasons for its determination to withhold

disclosure and those reasons must not be frivolous or patently unfounded.tt

Wilson at 339. In the Wilson case, a university vice president who had

access to the reports testified that:

disclosure of the documents would inhibit the PRC's  candid
advisory input and violate [the vice president for academic
affairs'] promise of confidentiality; might embarrass members
of the faculty and administration whose performance was
criticized therein; and might cause "needless panic"  in the
university community because of the recommendations for wide
scale revisions of department structures contained in them.

Wilson at 339.

The vice president's testimony was not challenged at the FOIC hearing, and

therefore no in camera proceedings were needed. The court found the above

testimony sufficient to uphold the university's claim of Sectio?  1-19(a)

(1)‘s applicability and to reverse the FOIC's  contrary decision. 155

154 This exception subsequently was amended by P.A. 81-431. See Sec. l-19
(c)(l) of the FOIA. According to its counsel, the initiating force behind
the amendment was the FOIC in response to the court's decision in the Wilson
case. See "Hard Luck in High Court, FOIC Loses 11 Out of I4 Cases Since
1975"  12 CLT No. 40 (October 13, 1986). Although the amendment appears to
have narrowed the scope of the 1-19(b)(l)  exception in other respects, the
balancing test was not affected by the amendment.

155 We note that what must be shown in a 1-19(b)(2)  claim concerns personal
privacy concerns, while the thrust of what needed to be shown in a 1-19(b)
(1) claim concerned operational interests of government.
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The lesson of Hartford is an obvious one. When making a Section 1-19

(b)(2) exemption claim, the party seeking the exemption must offer evidence

to support the claim and the FOIC.must  cooperate fully by affording appro-

priate procedures to protect the confidentiality of such evidence. We have

little doubt that in the great majority of cases involving records relating

to employee discipline, such evidence would exist.

c.  Section 1-19(b)(9)

(b) Nothing in...[the  FOIA] . ..shall be construed to require
disclosure of...; (9) records, reports and statements of strat-
egy or negotiations with respect to collective bargaining.

Since at least 1972, this Labor Board has held that "the  publicity to

be given to the initial proposals, as well as to any other stages of the

[collective bargaining] negotiations, are mandatory subjects of bargaining."

Town of Stratford, Decision No. 1069 (1972); City of Hartford, Decision No.

1353 (1975). In these decisions, the Labor Board ruled that neither a

public employer nor a labor union may unilaterally decide to release

bargaining proposals to the public. To do so constitutes a violation of the

labor relations statutes' duty to bargain and a prohibited practice. In the

1977  law review article quoted earlier herein, Chairman James discussed the

Stratford case, and explained the reason why labor relations statutes must

be construed to impose such limi'tations  on disclosure:

The town claimed that collective barg
the public's "right  to know"  statute. 44n~~~~~~~~a~~l~~~a~~~~~
proposals did not fall within this statute, and that the public-
ity to be given to ongoing labor negotiations was a ground rule for
bargaining, and itself a mandatory subject of bargaining. The
town's [attempt to unilaterally disclose the proposals] . . . over
objection therefore constituted a failure to bargain in good faith
and a violation of the [MERA].

The Stratford case poses a question involving more than statu-
tory interpretation. Where, as in the usual case, the parties do
not agree to immediate publicity for bargaining proposals, this
fact does impede the free flow of information to the public about a
matter of legitimate concern. But such impairment or postponement

may be justified. The familiar testimonial privileges also impede
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'. the flow of information. They represent a judgment that in
some situations and relationships the public interest is better
served by encouraging free and uninh@ited  confidential COmmunica-
tion than by full public disclosure. Speech and action become
‘stilted and distorted when people are operating in a goldfish
bowl.'. ,: f 5; - . Thus, the giving of a privilege against disclosure involves

cc'LYa'balancing  of competing values, and it has been the Board's
judgment;. .,_:. that the give and take needed for successful bargaining

"“' -,would  be seriously cramped by immediate publicity in mu@ the same
way that deliberations of a jury or of judges would be. The
question whether such protection would be appropriate after bar-
gaining sessions have ended has not been presented.

7 9 . CONN. GEN. STAT. Sec. l-19  (1977),  the "right  to know"
statute, then read as follows:

Except as otherwise provided by any federal or state statute
or regulation, all records made, maintained or kept on file
by any executive, administrative, legislative or judicial
body, agency, commission or any political subdivision there-
of, whether or not such records are required by any law or
by any rule or regulation, shall be public records and every
resident of the state shall have,the  right to inspect or
copy such records at such reasonable time as may be deter-
mined by the custodian thereof.

80. The Board's judgment was later vindicated by CONN. GEN.
STAT. Sec. 1-19(b)(8)  (1977) which expressly exempts from the
operation of the "right  to know"  statute Yecords,  reports and
statements of strategy or negotiations with respect to
collective bargaining."

81. See 8 WIGMORE  ON EVIDENCE Sec. 2285 (McNaughton  rev.
1961). Cf. id. Sec. 2192 (duty to give testimony).

Cf. Town  of Stratford State Bd. of Labor Relations Dec.
Nof2;06Fat  11 (May 30, 1972)) But see City of Hartford, State
Bd. of Labor Relations Dec. Ni.  m3(Dec.  18, 1975), wherein
the Board gave a narrow construction to an agreement not to make
statements to the public or news media "during  negotiations
regarding specific demands on the bargaining table...." Id. at
2. The Board said:

Since the privilege for communications between bargaining
parties creates a pocket of secrecy in a field wherein
public discussion should generally be free, then an agree-
ment to exercise that special privilege should be narrowly
construed so that it will not encroach unnecessarily on the
public's right to know which is the essence of the First
Amendment and a cornerstone of a free democratic society.

Id. at 4.
Darcy,  Foy, James and Kingston at pp, 530-532.

Although the question of whether protection from unilateral disclosure of

bargaining proposals after the negotiations have been completed had not yet

been presented when the above-quoted article was written, that question  is

presented in this case. It is resolved by Section 1-19(b)(8).  That section
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contains no language or implication that records falling within its ambit

would ever be subject to mandatory disclosure after the negotiations to

which they pertain have come to a. conclusion. Moreover, we believe it would

be unsound to have it any other way. If-such  records were mandatorily, or

unilaterally, disclosable upon the conclusion of negotiations, parties would

tend to focus upon how their conduct or positions would appear in the

eventual public record rather than upon resolution of the

at hand. The same vices that would result from immediate

judgment, would occur if disclosure were postponed merely

the negotiations are concluded.

bargaining dispute

disclosure, in our

to the moment when

We should also comment on the scope of the quote from City of Hartford

contained in footnote-82 of the law review article. The paragraph in

Hartford which followed the paragraph quoted in footnote 82 of the article

stated in relevant part:

With this in mind we construe the agreement [requiring non-
disclosure] here as covering only communications between the
parties at the bargaining table itself (e.g., offers, counter-
offers, positions advanced in bargaining, and the like) and
statements about what a party intends to propose at the bargain-
ing table.

City of Hartford at p. 4.

The characterization in Hartford of a narrow construction of the non-

*_ disclosure agreement was directed toward avoiding an interpretation that
.

would gag members of the local legislative body from making general public

statements about fiscal problems of the City and measures impacting

employees and city services which might have to be taken to reduce costs in

order to deal with those problems. City of Hartford, pp. 2-6.

We find that what this Board held in Stratford and Hartford is

consistent with the 1975  policy judgment  of the Legislature in enacting the

1-19(b)(9)  exception to mandatory disclosure. If anything, the 1-19(b)(9)

exception is broader because it expressly encompasses %trategy"  with



respect to collective bargaining. Under that exaeption, if records consti-

tute records, reports or statements of strategy with respect to collective

bargaining, the records are exempt from disclosure under the FOIA. 156 There

--,zycr.r. is no'balancing, such as is required under Section l-lb(b),  to determine

whether the public's "right  to know" outweighs the public interest in

effective public sector-collective bargaining. In contradistinction to

individual privacy interests implicated by the personnel, medical and

similar files exception, the. legislature has made the judgment that public

interest in non-disclosure of records, reports or statements of strategy

with respect to collective bargaining always outweighs public interest in

disclosure. With respect to collective bargaining, even Representative

Martin B. Burke, sponsor of the FOIA bill, 157 stated the following:

The first thing the Amendment does is to take the concept of
collective bargaining out of the 'right  to know law.' In other
words, the definitional section of meeting of a public agency,
collective bargaining is not included. The Committee felt, after
discussions with many parties, that the area of collective bar-
gaining was distinctly different from any other governmental
process or a process that governments engage in. It was thought
that the give-and-take in negotiating sessions of collective
bargaining was much too sensitive to require that this be done in
public. It also could possibly result in violations of various
labor Acts as an unfair labor practice. That is, if a public
agency demanded that the negotiations take place in public and
the bargainers for the employees did not want this. We further
felt that the area of abuses that we're trying to get at by this
sweeping Freedom of Information Act were'not really in the area

.

of labor negotiations.So for these rea$ons,  we took out
collective bargaining from a definition of a meeting of a public
agency so this Act doesn't deal at all with collective
bargaining. I

Conn. Gen. Assembly, 1975 House Proceedings at 3896
(May 16, 1975

156 Consistent with this exception for records, the definition of meetings
open to the public contained in Section I-18a  of the FOIA excludes meetings
which concern "strategy or negotiations with respect to collective
bargaining."

157 See note 141, supra.
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In preparation for negotiation of the comprehensive fixed term collec-

tive bargaining agreement, management develops its proposals and positions

for such bargaining by investigating and assessing its needs; it marshalls

its information and arguments to support both the intended changes in

conditions of employment it wishes to make and its bas,es  for resisting

changes in conditions of employment the union might propose. All these

preliminary activities constitute strategy with respect to collective

bargaining wherein the parties attempt to persuade each other to accept

their respective positions 158 and subsequently, an arbitrator, if bilateral

agreement cannot be reached. Records of such activities created by

management constitute records, reports and statements of strategy with .

respect to collective bargaining within the Section 1-19(b)(9)  exception to

158 It should be emphasized that collective bargaining is not simply a
matter of relative muscle and horse trading, especially in the public sector
where arbitration substitutes for the right to strike. The mutual statutory
duty to bargain in good faith requires reasoned argument and full disclosure
&each  other of relevant facts in an effort to reach agreement. This point
was made by Chairman James:

. ..a main purpose of collective bargaining is to assure that each
party's final stand shall be taken in the light of full discussion
based on full disclosure of unprivileged facts and reasons. Each party
still has it in his power to refuse an offer; the only thing he has to
fear from full discussion is that he may be convinced by his adver-
sary's arguments or - perhaps - that his own position may be made to
look arbitrary or foolish. We think it is within the purposes of
collective bargaining to expose bargainers to those risks.
at p. 9, Town of Guilford, Dec. No. 1715-B (1980), aff'd  in Town of

Cuilfcrbv.  Connecticut State Board of Labor Relations, No. 187676
mperior Court, New Haven J.D.) September 30, 1981, Hadden,  J.

Also see NLRB v.  General Electric Co., 418 F.2d  736, 72 LRRM 2530 (CA 2,
1969) cert. denied 397  U.S. 965, 73 LRRM 2600 (1970) wherein the Second
Circuit Court of Appeals stated:

[I]f the purpose of collective bargaining is to promote the
'rational exchange of facts and arguments' that will measurably
increase the chance for amicable agreement, then discussions in
which unsubstantiated reasons are substituted for genuine argu-
ments should be anathema. See Cox, The Duty to Bargain in Good
Faith, 71 Ham.  L.  Rev. 1401 (1958). 397  U.S. at 750.

No doubt it is to promote this uninhibited exchange so essential to
successful collective bargaining that records, reports and statements Of
strategy or negotiations with respect to collective bargaining are protected
from mandatory public disclosure. In fact, it constitutes a prohibited
practice under Connecticut labor relations statutes to insist upon divulging
such information to the general public. See Darcy,  Foy, James and Kingston
at ?Pa 530-534  and cases cited therein. Also  see Killingly Board of
Education, Decision No. 2188 (1982).
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disclosure. 159

As was discussed at length earlier in this decision, it is elementary

labor law that collective bargaining is not something that only occurs

-: 2:c..Fq-!. .periodically  when the comprehensive fixed term collective bargaining con-

.tract.is  being negotiated or renegotiated. Collective bargaining is an

ongoing process between labor and management and includes the parties'

activities with respect to the grievance procedure. 160 When management in a

unionized workplace investigates alleged employee misconduct and formulates

a position about what discipline, if-any, it will seek to take against an

employee, it is engaged in the formulation of strategy with respect to the

grievance procedure. It is engaged in the formulation of strategy with

respect to collective.bargaining. Management investigates, assesses its

need to discipline the employee, and marshalls its information and arguments

just as in preparing to negotiate the fixed term collective bargaining

159 Even the Connecticut FOIC has recognized that the parties' initial
positions for collective bargaining fall within the 1-19(b)(9)  exemption to
disclosure. In Fred Radford v. Town of Trumbull et al, FOIC Docket #FIC 79-
,189 (July 9, 1980), the FOIC ruled with respect to initial proposals for
collective bargaining characterized as "preliminary considerations" that:

6. The "preliminary considerations" regarding the objectives
of the respondent board and the teachers' union are general
statements which provide the starting point for the collective
bargaining negotiations.

7 . Section 1-19(b)(9)  G.S. exempts from disclosure records,
reports and statements of‘strategy  and negotiations with respect
to collective bargaining.

8 . It is found that the "preliminary considerations" embody
in rough form the negotiating posture of each side at the outset
of the negotiations;

9 . It is concluded, therefore, that the "preliminary
considerations" are statements, records or reports of strategy
with respect to collective bargaining under Section 1-19(b)(9)
G.S.

160 Warrior Navigating CO.,
Conley V. Gibson, supra;

supra; City Disposal Systems, Inc., supra;
Accord,oard  of Education v. Connecticutte

Board  Of Labor  Relations,  190 Conn. 235, 241-242  (1983).
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agreement. The goal of these activities is to enable management to convince

first the union and, if necessary, an arbitrator of why its objective should

be accepted. The objective of management is the discipline it seeks

to impose and that sought discipline is the starting point for the

collective bargaining that takes place. Management's records of its inves-

tigation, justification and proposed discipline plainly constitute records,

reports and statements of strategy with respect to collective bargaining and

fall squarely within the Section 1-19(b)(9)  exception to disclosure.16'  If

the Legislature had intended a truncated and different concept of the scope

of collective bargaining from the recognized labor relations definition, it

certainly could and would have said so.

So there will be no misunderstanding, we must clearly state the

difference between the aforedescribed records, reports and statements of

strategy with respect to collective bargaining on the one hand, and the

final product of collective bargaining in both the fixed term comprehensive-.

agreement and the grievance/arbitration context on the other. In both

contexts, records which reflect only the final outcome of collective

bargaining are outside the scope of the Section 1-19(b)(9)  disclosure

exception. In the former context, the ultimate product is the fixed term

161 The strong public policy in this state favoring the confidentiality of
records pertaining to collective bargaining is evidenced by C.G.S. Section
3-I-100. That Section applies to the State Board of iilediation  and
Arbitration which provides arbitration services, as well as mediation
services, for fixed term collective bargaining agreement negotiations and
for grievances. That board's services are available to both public and
private employers. Section 31-700  expressly requires: 'l[t]he  board shall
hold confidential all information submitted to it by any party to a labor
dispute and shall not reveal such information unless specifically authorized
to do so by such party." This provision is applicable to all proceedings of
the board. In grievance arbitrations the information submitted is what each
party (union and management) considers relevant to the dispute and that
typically includes most of the types  of information discussed above.
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comprehensive collective bargaining contract itself.
162 In the latter

context, it is the written embodiment of the final disciplinary action.
163

:’ D . Inaccurate or IrmlevantandUnnecessarp  _,
Personal Data Are Not h'ublic  Recomkn

Section 1-19(a)  of the FOIA states:

Except as othe-raise provided by any...state  statute, all records
maintained or kept on file by any public agency... shall be public

'-records and every person shall have the right to inspect...or to
recieve  a copy of such records.

.
As was discussed earlier in this section of our decfsion,  the FOIA does

not require public access to government records in all circumstances. The

Legislature has recognized that in certain situations and relationships the

public interest is better served by records not being disseminated to the

public. In this regard, Section 1-19(a)  of the FOIA expressly recognizes

that exceptions to mandatory disclosure exist by operation of other stat-

utes. This recognition includes statutes protecting the privacy of individ-

uals who are the subject of government records. The media parties in this

case, as well as the FOIC, demonstrate a distinct unwillingness to recognize

162 In the case of the fixed term collective bargaining agreement, a
proposed contract mutually agreed to by the parties' respective negotiating
representatives becomes subject to public disclosure when it is filed with
the legislative body of the public employer for discussion and approval or
rejection by that body. See Darcy,  Foy, James and Kingston at pp. 530-534
and cases cited therein. -

163 As was discussed in the previous section, when such final products
concern specific cases of employee discipline they still fall within the
Section 1-19(b)(2)  personnel, medical, similar files disclosure exception
to the extent that the record could be connected with the identity of the
employee in question and cause him or her embarrassment or other disad-
vantage or prejudice. Our decision in this case need not be based on the
Section 1-19(b)(2)  and (b)(9) exceptions. As is discussed in the next
subsection, inaccurate or irrelevant and unnecessary employee discipline
records are wholly exempt from mandatory public disclosure by Section l-19
(a) and the Personal Data Act. However, our discussion of Sections l-19  (b)
(2) and (b)(9) clearly demonstrate that the FOIA itself strongly recognizes
the public interest in non-disclosure of employee discipline records.
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this clearly stated legislative policy. They have cited to us a number of

cases concerning First Amendment protections for freedom of the press in the

defamation dispute context and have argued that these cases demonstrate the

public interest can only be served by full disclosure and open debate. But

these cases are inapposite to analyzing whether a legislative judgment has

been made to exclude certain government records from mandatory public dis-

closure on the basis of competing public policy grounds such as protection

of privacy. Professor Miller persuasively argues that the "freedom of the

press"  principles applicable to defamation actions are inapplicable to

privacy disputes:

Moreover in weighing the comparative importance of the
interests at stake in defamation and privacy cases, the scales
favor privacy. . ..-  . . . Furthermore, it is sometimes stated that
the best corrective for the injuries caused by a defamation is
more rather than less speech, on the theory that the truth
eventually will win out if open debate is encouraged. This
point has no validity in the privacy context, however, because
further discussion of the sensitive information will only
increase the injury to the individual's privacy. Even viewed
from a perspective broader than the injury of a particular
individual, the loss of privacy has implications that an attack
on reputation does not. A widespread debilitation of individ-
ual privacy resulting from an accumulation of successful inva-
sions might lead to an environment that would be antithetical
to many of our fundamental societal precepts, in terms of both
psychological and political freedom.

Assault on Privacy at p. 193.

In a recent decision by the Connecticut Supreme Court, the court was

confronted with the task of applying the foregoing portion of Section l-19

(a) and determining whether C.G.S. Section 19a-411,  which forms part of the

statutory basis for the State Commission on Hedicolegal  Investigations,

authorized that Commission to promulgate regulations exempting autopsy

reports from FOIA disclosure requirements. Galvin v. Freedom of Information

Commission, 201 Corm. 448 (1986). Section lga-411  was hardly a model of
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clarity. 164 It can fairly be said that whethersection  lga-411  authorized

the Commission to promulgate such regulations was a question over which

highly experienced and competent. jurists could reasonably differ. 165 Ina

*-w+~*'---  thouehtful  and tightly reasoned decision; the Supreme‘Court  analyzed Section

lga-411  and found that it did authorize promulgation of the regulations in

question. In other words, the court ruled that YSec. 19a-411  is a state

statute coming within the '[e]xcept  as otherwise provided' exception to Sec.

1-19(a),  with the result that autopsy reports fall outside the ambit  of

public records." 201 Corm. 455. In' its decision, the court acknowledged

that individual privacy interests were the public policy grounds upon which

the Legislature based its exemption of autopsy reports from mandatory public

disclosure. 166

As was discussed in detail in Section'V  of this decision, the Personal

Data Act imposes on government two related duties and guarantees subjects of

164 .In the court's words YSec. lga-411  is not a model of the draftsman's
art."

165 The case was before the State Supreme Court on certification from a
decision of the State Appellate Court which had ruled that Sec. lga-411  did

not authorize promulgation of such regulations. Galvin v. Freedom of
Information Commission, 4 Conn. App. 468 (1985). The Appellate Court had
itself reversed the Superior Court on that point.

166 The court stated:
Our construction of Sec. lga-411  recognizes that the legisla-

ture might reasonably have considered the information contained in
autopsy reports to be sufficiently sensitive to warrant the imposi-
tion of disclosure restrictions not applicable to other records of
public agencies. We note, for example, that autopsy reports could
contain information which, if disclosed, might cause embarrassment
and unwanted public 'attention to the relatives of the deceased.
See generally Meriden Record Co. v. Browning, 6 Conn. Cir. Ct. 633,
m, 294 A.2d 646 (1971). Section lga-411's  prohibition on
disclosure of the deceased's identity in reports furnished for
scholarly, research and other related purposes indicates legis-
lative awareness of a privacy interest in the contents of autopsy
reports.

201 Conn. at 461.
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personal data concomitant individual rights when personal data concerning

them is: (?>  no longer relevant and necessary to a lawful purpose of the

agency, or (2) inaccurate, when the agency has agreed with the individual

subject that the information is inaccurate. One of these duties and its

concomitant individual right is that the information be destroyed. The

other of these duties and its concomitant individual right is that the

information not be ffdisseminated.'V These duties and rights are clear; the

Personal Data Act prohibits disclosure of such information. Accordingly, by

operation of the Personal Data Act, government records containing such

personal data are not "public recordsIt within the meaning of Section 'l-19ia)

and the FOIA creates no duty to disclose such records and no right for-the

public to inspect or receive such records.

In comparison to Section lga-411,  which was at issue in Galvin, the

applicable provisions of the Personal Data Act speak with absolute clarity.

There is no reasonable doubt that the Personal Data Act is a state statute

coming within the "[e]xcept  as otherwise provided" exception and that the

two categories of personal data described above are "outside the ambit  of

public records."

E . Summary

The Petitioner and to a greater degree, the parties who support his

position in this case, have argued vigorously that a pivotal consideration

to whether collective bargaining agreements , grievance settlements or

arbitration awards may legally require the destruction of public employee

discipline records is that destruction will seriously thwart the public's

right to know under the FOIA. This assumes that employee discipline records

sshich  public employers and unions typically  would seek to destroy are sub-

ject to mandatory disclosure under the FOIA.  That assumption is erroneous.

The circumstances under which collective bargaining agreements, grievance
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settlements or arbitration awards typically call for the destruction of

public employee discipline records is where the information in question is

either inaccurate or where the information is no longer relevant and neces-

. . ,b.... sary to a lawful purpose of the agency. '-Such  information is"'typically, if

not always, seriously embarrassing and prejudicial to the employee. Under

Section I-19(b)(2)'s balancing test as applied by the federal courts and

the-Connecticut Supreme Court, such records are exempt from mandatory dis-

closure. 167 In addition, Section1-19  (b)(9) exempts employee discipline

records from mandatory disclosure, except for the final product of bar-

gaining and/or arbitration proceedings. Furthermore, personally identifi-

able employee discipline records which are inaccurate or no longer relevant

and necessary to a lawful purpose of the public employer are wholly exempt

from the FOIA  by operation of Section 1-19(a) and the Personal Data  Act.

iiloreover, it is clear that public release of such records would seriously

thwart the public interests served by our remedial public sector labor rela-

tions statutes. The dire claims that a ruling against the Petitioner's

position would sound the death knell for existing rights of access to em-

ployee discipline records under the FOIC are vastly exaggerated. Under

current law, such access is extremely limited and bargaining destruction of

. . employee discipline records will have little or no effect on legally recog-

nized rights of public access to those records.

'67 With respect to 1-19(b)(2), we are not saying that employee discipline
records categorically fall within that exemption. As we discussed earlier,
that will have to be determined on a case by case basis on the evidence
presented. However, it is plain that the required showing of prejudice
should be readily provable, and based on the United States Supreme Court,
federal court and Connecticut Supreme  Court decisions discussed herein, the
balance most often will be struck in favor of non-disclosure when employee
discipline records are at issue.
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VII. Records Retention Statutes

A. The Applicable Statutes

We now turn to our discussion of records retention statutes and their

interpretation in light of the statutes previously discussed in this

decision. Connecticut has several statutes which address retention and

destruction of government records. The principal ones are:

CHAPTER 97

Municipalities: General Provisions

X‘X  x

Sec. 7-109. Destruction of documents. Any official, board or
commissioner of a municipality may, with the approval of the chief
administrative officer of such municipality and of the' public
records administrator, destroy any document in his or its custody
relating to any matter which has been disposed of and of which no
record is required by law to be kept, after such document has been
held for the period of time specified in a retention schedule
adopted by the public records administrator.

x x x

CHAPTER 188

STATE LIBRARY

Sec. 11-8. Records management program, Public records admin-
istrator. (a) Under the direction of the state library board, the
state librarian shall be responsible for developing and directing
a records management program for the books, records, papers and
documents of all state agencies within the executive department,
with the approval of the commissioner of administrative services
and the books, records, papers and documents of the several towns,
cities, boroughs, districts and other political subdivisions of the
.state, including the probate districts, pursuant to the provisions
of section II-8a. The state librarian shall also supervise the
operation of state records centers ; provide photoduplication and
microfilming service and document repair and restoration service
for state and local records; approve security storage facilities,
within or without the state, or establish and operate such
facilities within the state, for the safe storage of original
public records or security copies thereof; and carry out a program
for the identification and preservation of essential records of the
state and of its political subdivisions. He shall, with the
approval of the state library board, and in accordance with the
provisions of chapter 54,  adopt  regulations for the creation and



preservation of the records of the several towns, cities, boroughs
and districts, including probate districts, of the state. Such
regulations shall establish the physical aharacteristics  required
for papers, inks, typewriter ribbons, carbon papers, loose-leaf

binders, photographic films.or  other supplies and materials,
including photographic or other processes for recording documents,

._.._, used in the creation of public records; and the design,%onstruc-
tion and degree of fire resistance required for safes, cabinets,
..vaults  and file rooms in which public records are housed. He shall
ascertain from time to time whether the provisions of the general
statutes and of such regulations relating to the rercording,
filing, indexing, -maintenance and disposition of such records are

- being carried out. He may order any person having the care and
custody of such records to comply with such statutes or with such
regulations. He shall,send  a copy of such order to the chief
administrative officer of the town, city, borough or district to
which the records relate. The order shall specify the time within
which it shall be complied with; and, in setting such time, he
shall take into consideration the availability of facilities or
equipment or the need for the construction or purchase thereof.
The state librarian may cause the enforcement of any such order by
application to the superior court, or to any judge thereof if said
court is not then sitting, to issue an appropriate decree or
process, which application shall be brought and the proceedings
thereon conducted by the attorney general.

x x x

sec. 11-8a. Retention and destruction of records. Centralized
microcopying services. The state librarian shall, in the perform-
ance of his duties pursuant to section 11-8, consult with the
attorney general, the probate court administrator and the chief
executive officers of the Connecticut Town Clerks Association and
the Municipal Finance Officers Association of Connecticut, or their
duly appointed representatives. The state librarian may require
each such state agency, or each political subdivision of the state,
including each probate district, to inventory all books, records,
papers and documents under its jurisdiction and to submit to him
for approval retention schedules for all such books, records,
papers and documents, or he ma my undertake such inventories and
establish such retenti.on schedules. based on the administrative
need of retaining such books, records, papers and documents within
agency offices or in suitable records centers. -- .-If the public
records administrator and the state archivist determine that
certain -
adm

books, records, papers and documents which have no further
ministrative, fiscal or legal  usefulness are of historical value

to the state, the state librarian shall direct that thev be trans-

lte  archivist determine that thev are o f no historical



subdivision shall dispose of.them  as directed by the state
librarian. Each agency head, and each local official concerned,
shall notify the state librarian of any changes in the administra-
tive requirements for the retention of any book, record, paper or
document subsequent to the approval of retention schedules by the
state librarian. The state librarian may establish and carry out a
program of inventorying, repairing and microcopying for the
security of those records of political subdivisions of the state
which he determines to have permanent value; and he may provide
safe storage for the security of such microcopies of such records.

Sec. 11-8b. Transfer or disposal of public records. State
library board to adopt regulations. All public records, as defined
in section 11-8 or section ll-8a,  or other such records, created by
public offices, are the property of the agency concerned and shall
not be removed, destroyed, mutilated, transferred or otherwise
damaged or disposed of, in whole or in part, except as provided by
law or under the rules and regulations adopted by the state library
board pursuant to the provisions of chapter 54.  Such public
records shall be delivered by outgoing officials and employees to
their successors and shall not be otherwise removed, transferred,
or destroyed unlawfully.

sec. ll-8th .Recovery  of public records by state librarian.
Upon complaint of the state librarian, the attorney general shall
replevy  any public records which have been unlawfully transferred
or removed in violation of sections 1-18, l-19, 7-109, 11-8 and
11-8a. Such public records.shall  be returned to the office of
origin and safeguards shall be established to prevent further
recurrence of unlawful transfer or removal.

(emphasis added)

One purpose of these statutes is to ensure that government records 168 not be

destroyed16' while they continue to have administrative, fiscal or legal

value and that they not be destroyed if they have historical value. Another

purpose is that obsolete records (i.e. records without such value) be

168 The term records is used herein to include "books, records, papers and
documents" as used in the above quoted statutes.

169 When using the term "destroy11  in this decision, we mean the broad
definition contained in II-8b. In settlements resulting from collective
bargaining, the employee records in question are at times "destroyed" only
in part Or are given to the union or the employee in question.
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destroyed. 170 Under the general direction of the,State  Library Board, the

State-Librarian is responsible for administration of these statutes through

‘.  )..

the Public Records Administrator.and  the State Archivist. Section II-8a

estabkshes  two fundamental responsibilities charged to the Public Records

Administrator and/or the State Archivist. These are: (1) the approval or

establishment of records retention schedules "based on the administrative

need of retaining such...records...", and (2) authorization of requests from

agencies or municipalities to destroy records based on whether those records

have "administrative, fiscal or legal value" and whether they have

"historical value." These two functions will be discussed separately. The

Petitioner argues that public sector employers and labor unions may imple-

ment no collective bargaining agreement or grievance settlement and comply

with no arbitration award which requires destruction of employee discipline

records before expiration of minimum retention periods contained in records

retention schedules and without also obtaining specific advance authoriza-

tion from the Public Records Administrator and State Archivist.

B . Relevant Records Retention Schedules
Now in Effect: Their Creation and Use

A records retention schedule is a listing of categories of records with

a minimum specified period for which records in each record category (or

record title) must be retained. 171 This minimum period is referred to as

'I"  See Kissinger v. Reporters Committee,
Committee v. Webster, infra;

infra; American Friends Service
See generallv  &rd  J. Brichford. Archives

e--- - - .
and ME
IChicago,  1

_ _ .d-snuscripts:  Appraisal and Accessioninn. Societv  of American Archivists
1977);  Final Report of the Connecticut Historical Records Advisory

Board,-The Connecticut Historical Records Assessment Project 1982-83, (May,
,m at PP. 32-47. (COPY on file on Connecticut State Librarv). Also see" .
generally, testimony of bbminic  Persempere, State Public Records - -

Administrator.

171 In the parlance of records administration, the most specific
subdivision of record categories is referred to as a "record  title"  (Ex.  6)
or "descriptive title of record" (Ex.  10) or "record  series title" (Rx.  11),

-lOl-



the minimum retention period. Minimum retention periods hopefully are

informed projections or estimates of how long there will be an "administra-

tive need for retaining such records." In other instances, the minimum

retention period is based upon legal reqiirements  existing o&side state

records retention statutes. 172

Dominic Persempere is the current state Public Records Administrator.

He testified that in approving or making changes in minimum retention

periods, he consults with the attorney general for-new legal requirements,

relies heavily on advice from advisory committees comprised of professionals

engaged in the activity to which the records pertain (typically these are

officials responsible for the type of records in question) concerning the

uses of and agency needs for the records, 173 and reviews schedules from

other jurisdictions contained in compendiums of records schedules published

by the University of Utah (Tr. 24-26, 103). Persempere testified that

schedules are revised on an ongoing basis and he makes changes when changes

in law so require or he is otherwise convinced that revisions are in order.

The Public Records Administrator has created retention schedules for

general application to all municipalities (Ex. 6). Alternatively, a

municipality may develop a records retention schedule specific to it if the

172 For example, federal law specifies a minimum retention period for
certain state or local government records and certain state elections
statutes have been recognized by the Attorney General to establish retention
periods. See Ex. 2.

173 In his testimony, Persempere referred to such individuals as "spokesmen
for those kinds of records18  (Tr. 25, 26, 35) and stated that he relies upon
their opinions because "they pretty much know exactly what the import of
them is and how long they should be kept"  (Tr. 35).
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Public Records Administrator approves such a schedule. 174 Similarly, the

Public Records Administrator has created retention schedules for general

application to all state agencies and a state agency also may develop a

records retention schedule specific to it if the Public Records Adminis-

trator approves the schedule. In the absence of a specific schedule, a

municipality or state agency is covered by the general application retention

schedules.

The general application municipal retention schedule is subdivided into

thirteen different subject matter schedules. 175 The general application

retention schedule for municipal personnel records is Schedule 13176 and is

substantively identical to the general application retention schedule for

state agency personnel records. 1 7 7It was revised last in February, 1985

174 It would be a violation of .the  duty to bargain and a prohibited labor
practice under our public sector labor relations statutes for a public
employer to unilaterally impose changes in existing practices concerning
conditions of employment. See e.g. DeCourcy,  supra; NLRB v. Katz, 369  U.S.- -
736, 743, 81 S.Ct. 1107, 8 L.Ed.2d  230. It wo-t  least present a serious
question of a prohibited labor practice for a public employer to make
changes in conditions of employment by unilaterally developing a specific
records retention schedule with the Public Records Administrator.

1 7 5 These are: Schedule I, General Administration Records; Schedule II,
General Financial Records; Schedule III, Tax Assessment and Collection;
Schedule IV, Electors and Electivesi  Schedule V, Education Records; Schedule
VI and Annex A, Records of Town Clerks and Registrars of Vital Statistics;
Schedule VII, Police Department Records, and Schedule VII Part 2, Internal
Investigation Files; Schedule VIII, Fire Department Records; Schedule IX,
Public Works Records; Schedule‘X,  Zoning Board of Appeals, Planning and
Zoning Records, Site Plan Review, Subdivision; Schedule XI, Library Boards;
Schedule XII, Health Department - Municipalities/Town; and Schedule XIII,
Personnel Records, State Agencies Municipalities/Town (Ex. 6). Within each
of these schedules, records are subdivided into various record titles for
each title there is a minimum retention period set forth. See e.g. Exs. 6,
7, 10.

-m

176 Ex. 6.

177 Ex. 7
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and states as follows:

OBPARTMENT OF
PUBLIC RECORDS ADMINSITRATION
CONNECTICUT STATE LIRRARY

SCHEDULE 13

PERSONNEL RECORDS:

STATE AGENCIES MunicipalitIes/To~ns

Record Title

1 .  Af f i rmat ive Action Plan

2. Applications for employment (hired)

Minimum Retention Required

7 years or  unt i l  superceded, whichever
is  Later
permanent

3. Applications Eor employment (not hired) 5 years

-4. Arbitration folder (suggested arrange-
ment by  subject)

5.  Certif ication and Exam request Porms

6. Certification oE Eligibles

5 years
1 y e a r  a f t e r  life  0C  l i s t

1 y e a r  a f t e r  LlEe 0E  list

7. CETA 1 year after audit - Central CRTA  File
kept bv  State Personnel

8. Correspondence relating to personnel
action

9. Credit Union Deductions
3 Years
until  audited.  or  3 years, whichever Is

10. Employee Health Benefit form aEter
.termInatIon  other than retirement

11 .  Fmployee  history cards

12. Employee performance appraisals,
Including Managerial

i3. Rmployees’  time sheets

1 year after date of employee termlnatloq
55 years after termination

permanent employee file*
until  audited. or 3 years,  whichever Is
later

. 14. Former employees’ permanent files 55 years after termlnatlon
(teratnated  f i les.1

15. Inquiry  regardlng availabIlity  for
arPointment 5 Years

16. Jcb SpeciElcatlons until  superceded

17. Longevity Increases

ld. Medical Cer t i f icates

until  audited,  or 3 years,  whichever  is
later
permanent employee Ellen

19. Uedlcal  Forms/Options changes In
medical coveraqe

20 .  Hilitary  Service
permanent employee file*
permanent employee Elle’

21. r.onthly  Personnel Status Reports 1 year
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i2.  XPS exam &id  records

23. Notice of Personnel Action

5 years or as  prescribed by in-house---
plan, whichever Is later
permanent employee Eile-

54;  Personnel Position Change 3 years

55.  Prior State Service permanent employee file*

56.  Record of Overtime Pay until audited, or 3 years, whichever is
later

27. Records of grievances 5 years

“28. Records of recruitment for individual
vacancies 5 years

59.  Request EOr Temporary SeIViCe 1 year

30. Request Eor Temporary Service in Higher
Class permanent emplovee  file*

51.  Request for Transfer varies depending on collective barqainlng
aqreement

32. Resumes (not hired) 5 years

33. Retirement Forms including retirement
applications. refund of retirement
money,  etc.

34. Routine Correspondence
uermanent  employee file*
2 years

35. Salary Schedules until superceded

36.  Tuition Reimbursements until audited, or 3 years, whichever is

37. Unemployment slips
Later
permanent employee Elle*

30.  Waiver of Appointments 1 year after life of list

39.  Worker’s Compensation Records permanent employee file*

*Item #14  speciEies retention period for this record I

(pp. 27 and 28 of Ex. 6)178
(also see Ex. 7)

178 Record titles in this schedule which could concern or reflect employee
discipline include:
personnel action,"

"Arbitration folder," Yorrespondence  relating to
I1 Employee

appraisals,
history cards,

including Xanagerial
I1 "Employee performance

(terminated files),
,'I "Former employees' permanent files

Change,
" "Notice of Personnel Action," "Personnel Position

(( "Records of grievances,
Correspondence,t1  I1

I) "Request for Transfer," "Routine
Unemployment slips,t1 and Worker's Compensation Records."
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The general application retention schedule-for municipal police department

internal investigation files is Schedule VII, Part 2. 179 It was revised

last in March, 1985 and states as follows:
-.iL.-  _ .-_- . . -- - . * _.i :. _.

_ _ . .
Schedule VII, Part 2

PoLlce  Department Records

Internal Investigation Piles
. .

RECORD TITLR RETENTION REQUIRED

Case Elles created Erua  Investigation of alleged misconduct
consisting oE retained copies oE reports and related papers
relating  to the alleged violations oE standards oE conduct;’
that the allegations are settled without reEerra1  to organ-
ltatlonal  elements.

Case files and related records created In revlewlnq an internal
lnvestlgatlon resulting in departmental disciplinary or non-
dlsclpllnary action against an employee. The file Includes
a copy oE the action With  supporting papers: statement of
witnesses: employee’s reply: hearing notices: reports and
decisions: reversal oE action: and appeal records, EXCLUDING
LEZYl’ERS  OF REPRIMAND. .

Case Eiles and related records created in reviewing an internal
lnvestlgatlon reusltlng In court.actlon  convicting a person
oE a legal wrong. The Elle Includes a copy oE the action
with  supporting papers: statement oE witnesses; employee’s
reply: hearing notices: reports and decisions: reversal oE
action; and appeal records, EXCLUDING LETTERS OP REPRIMAND.

Case Elles resulting In dlsclpllnary  actions.

Case Elles resulting In expungment of records.. -

Case files resulting In Letter of Reprimand.

Destroy 5 years aEter
resolution of case

Destroy 5 years after
case Is closed

Destroy 30  years aEter

Permanent

Destroy upon entry of
court order oE ex-
pungement  .

Destroy aEter  2 years
unless slmllar  dls-
clpllnary  action 1s
taken.

CONNECCICUT STATE LIBRARY
Public Records Adminlstratlon
(Revised 3185)

(p. 14 of Ex. 6)180

179 Ex. 6. No retention schedule for state police internal investigation

files was placed in evidence at the hearings.

180 Any of these records titles could concern or reflect employee
disclipline.
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The State Department of Administrative Services Division of Personnel

and Labor Relations' Office of Labor Relations (hereinafter OLR) has created

- .)‘.\

a specific records retention schedule. This was done in consultation with
*' 8.

the Public Records Administrator and was'approved by him on ,kly  1, 1985.

It states as follows:

. . .* . : .\ . - . ,

i

I I - I-

b)  Inncitucionrl  Srievencee  filed by name of lnrricutirn.  ective  plue  5 yeera

i c) Crlcvence  10~1.  (step 3) l undivided by berRninlnS active plue  5 yeere

i unit  end  l cceeeed by control numb.er

d)  Cnrdfile  grievances. (File name  of Srlavent.  OLR I,  l ctive plus  5 yearn *

; * Renoral d e s c r i p t i o n  o f  #ricvance).  . .

i 2 Arl~lcrcrIon  file Pe-•nent/Archivel Co&t  Stew  Arch9vl;t  nt %/I-:
.

t
drawn  from grievmce  f i le . I f  i t  im’t

l  � e n m q g r m l I m
Retention l ay bo rubjact  tu mop

i. heard  it  toee  beck to  arievence  files.

I t h e  eloccfon  ir  validrcad

i by Strtr Eorrd,

I 6  Union  Susinerl  Leave Recordr current fircal  year
II
;
i

arranged by Bargaining  Unit

l )  leave records
I I

b)  correspondence relating to leave.

_. . . _
I I

I
I Itorklng  108r. current

Information ie  duplfceted  from Senerel

grievance log, end left ee  e working

document. -. --._.-  -.-
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I - -

/

2 )  chronolo~fcal  (rcidlng  ‘file) 2 year.

3) by rubjeet (includee  sgenciee> 2 yew. I

I I
Off ice of Labor Relationa  Notieee Perm.nent/Archiiml Contect  State Archivlet  at 566-36!!

policy  EtAtemente  thet  affect the administration Libtery  ‘.
I I

of  co l lec t ive  bargrining  egreements/errenged

chronologically

!5 hcluslon  f i l e r current

lncluder  requeet  for managerial 6 confidentiel

(Ex. 10)'8'

181 The following descriptive record titles could concern or reflect
employee discipline: "Grievance Files,"  "Arbitration File,"  "Prohibited
Practice  File [Employer's File],"  "Arbitration Awards," Records  of
t?egotiations,t1 and  "Other  Correspondence."
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Nothing in the records retention statutes requires that minimum

retention periods be defined on the basis of rigidly fixed time periods,

rather than the occurrence of a specified event or condition which signals

,

:.-+-rr+-.-  I' or determines that there is no longer an'actual administrative need to

retain the record. This is self evident from the records retention statutes

themselves, expressly recognized in the guidelines issued by the State

Library to state agencies for development of specific schedules, evidenced

by existing approved records retention schedules, and acknowledged by

Persempere in his testimony at the hearings in the present case. The

following are the "Retention Guidelines" provided by the State Library to

state agencies to assist them in drafting proposed specific retention

periods: -

REXENTION  GUIDELINES

Retention periods should be as short as is both legally, fiscally
and administratively feasible. Retention periods should be as specific
as possible and terms which do not specify a precise time period should
be used only when absolutely necessary.

The following is a list of terms frequently used in retention
schedules:

ACTIVE:

CURRENT:

SUPERSEDED:

Records that are maintained in office as long as record
forms part of active operation. These records are
referred to more than once per file drawer per month.
When determining the number of years records are main-
tained in an office area, determine how many years would
be considered active. If this cannot be determined,
modify the term active with a specific time period -
i.e. active plus one year.

Used with materials which are replaced periodically by
changes in content. When possible, modify this term
with a specific time period - i.e. current plus one
year.'

Applies to current records which have been replaced by
changes in content.
"until superseded".

A retention period could read
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PERMANENT: Records that must be maintained as part of an office
file because of definite enduring values. Records
cannot have a permanent retention period at the Records
Center. If it is believed that such records should be
maintained permanently outside of the office, they
should be appraised for possible transfer to the State,. __. -_.- -. -. Archives.

RECORD SERIES: A record series are any documents, volumes or folders
arranged under a single filing system, or kept together
as a unit because they relate to a particular subject,
result from the same activity, or have a particular form.

AUDITED: This term is used primarily with financial records. It
is used with another modifier:-eg two years audited
means records are to be retained in the office for two
years after they have been audited.

-(emphasis added) (Ex.. 9)

Xany  existing approved retention schedules have either no minimum retention

period or have minimum retention periods geared to events or conditions

which signal or determine that there is no longer an administrative need to

retain the record. This is so for both municipal and state retention

schedules. The following are examples extracted from such schedules:

General Municipal Records Retention Schedules

Schedule I - General Administration Records
Building Inspection Reports life of structure
Building Permit Applications life of structure
Building Permits life of structure
Building Plans and Specifications life of structure

Private
Building Plans and Specifications life of structure

Public ..

Schedule II - General Financial Records
Payroll York Sheets

Schedule IV - Electors and Elections
Enrollment List,

Corrected or Supplementary

Registry List, Preliminary

Town Committee (Party) Rules

destroy when no longer
needed

remains on file until
superseded by new list

remains on file until
superseded by new list

until revised or
superseded
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Schedule V - Education Records
Enumeration Cards
Family Cards
Professional Staff Working Papers

and Notes:
:' Teachers' observations ,_

and evaluations
School Registers other than

summary sections

current and active only
current and active only

discard at discretion of
school-administration

discard at discretion of
school administration

Schedule VI - Records of Town Clerks and Registrars of Vital Statistics
.  .
A. Town Clerks' Records

Audio Tapes of Meetings, generally until minutes have been
prepared and approved

Justice of the Peace Signature Cards expiration of term

Old Age Assistance Tax Records no requirement

Rosters: Architects until superseded
Subsurface Sewer Installers

& Cleaners until superseded
Surveyors until superseded
Well Drillers until superseded

B.  Registrars' Records .
Stub -Birth Certificate
Stubs -Marriage Certificate (License)

until audited
until audited

Schedule VII - Police Department Records
Intelligence Files, Types Files to be continuously purged

Crimes of Violence Retain material only
a. Against persons as long as needed for
b.  Against property use in prospective law

enforcement action
Reports, Departmental:

Special Administrative no requirement

Schedule VII, Part 2 - Police Internal Investigation Files
Case files resulting in expungement Destroy upon entry of

of records court order of
expungement

Schedule VIII- Fire Department Records
Fire Reports:

Preliminary
Reports, Departmental:

Interim

Schedule IX - Public Works Records
Reports, departmental:

Interim

no requirement

no requirement

no requirement
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Schedule XI - Library Records
Borrowers, Record of,

Registration Application (concurrent
cards).

Transaction Record
Contracts,

Service
Correspondence,

Routine (memos, transmittals, etc.)

Inventory,
Interim
Annual
Cull Report

Manual  of Procedures

Internal Publications
Library Board Reports

Special Administrative
Statistics .

Overdues

Schedule XIII - Personnel Records182

Request for Transfer

Salary schedules

until superseded or
length of registration

destroy when need ends

u&i1  superseded

discretion of filing
officer

until superseded
current until superseded
current until superseded
until superseded/unless

valuable as retrospec-
tive publication,

. refer to historical.
collection

until superseded

no requirement

continuous update

varies depending on
collective bargaining
ak7reement

until superseded

(emphasis added)(Ex.  6)

State Agency Financial Records
Budget

Ninor  Capital Repair Term of Project
Capital Project Request Form 11
Language Change Request Form )I .

Payroll
Employee's Withholding Allowance

Certificate (!L4) Continuous update
Procurement

Purchase Orders - Equipment Retain for economic life
of equipment

Direct Purchase Order - Equipment It
?urchase  Order Amendment - Equipment ,,
Personal Services Contract Term of contract or

until audited, which-
ever comes later

(Ex. 8)

182 As was noted earlier, the general retention schedules for municipal and
state agency Personnel  records are identical.
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SPECIFIC RETENTION  SCHEDULE  FOR LABOR RELJLTIONS  DIVISION
(Personnel) of State Department of Administrative Services

Signature cards (for union elections) 183 may be destroyed after
the election is vali-
*dated by State Board

(EL 1 0 )

With the single exception of "Requests for Transfer," all personnel records

concerning employee discipline have minimum retention periods based on rigid.  .

fixed time periods instead of the event or condition that signals and deter-

mines there is no further administrative need for such records. la4 In his

testimony Persempere acknowledged there is no reason why records pertaining

to employee discipline could not have minimum retention periods geared to

the requirements of collective bargaining agreements (Tr. 110, 111, 174-

176). He testified that such an approach to employee discipline records

simply had never been suggested to him by any of the personnel or police

officials he had consulted in developing general application schedules for

personnel records or police internal affairs records. 185 He also testified

this subject had been briefly raised but l'glossed  oveP  in his discussions

with State OLR officials during development of the specific schedules for

that agency (Ex. 10). And he testified that the OLR officials stated they

"would leave [control of the contents of personnel records] to the Union

contract." (Tr. 112, 167, 168).

183 It is curious that this category of record appears in an OLR record
retention schedule. Signature cards for union elections should not be in
the possession of the employer in the first place.

184 As was discussed in Section IV of this decision, collective bargaining
agreements, grievance settlements and arbitration awards requiring destruc- +
tion of employee discipline records signal and determine when such a record
is no longer needed for the purposes for which it was created and used.

185 Persempere did not seek advice from public employee unions when
developing any schedules.
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The record shows that until May 1985, Persempere held the view that

provisions of public employee collective bargaining agreements Concerning

destruction of discipline records legally define and control the minimum

period for retaining such records, even'if those provisions differ from

minimum retention periods in applicable records retention schedules. He

testified that in 1982 he had requested and received oral advice to that

effect from the Office of the Attorney General. In fact, Persempere acted

consistent with that advice in responding to a question from a public sector

labor union in 1982.'86 However, Persempere testified that in subsequent

written advice received from the Attorney General in May 1985, he was

advised that fixed time minimum retention periods contained in schedules

186 After receiving the 1982 advice from the Office of the Attorney General,
Persempere sent the following letter dated August 31, 1982 to Frank J.
Raccio, Executive Director of Connecticut Council of Police Unions No. 15:

Dear Mr. Raccio:

I am writing this letter in answer to your communication of
June 17, 1982, wherein you ask clarification of the rentention
schedule for Internal Investigation Files, Schedule VII, Part 2,
published May 27, 1982.

Your comments have been under advisory since June 17, 1982,
and in consultation with the State's Attorney General I offer
clarification of the retention schedule.

Your assumption of the term "nondisciplinary action" is
correct that case files may be destroyed if the situation covered
reveals the employee is found not guilty or no disciplinary action
is taken against the employee.

In other situations which you cite, the Attorney General
advises that the General Statutes of Connecticut supersede
records retention schedules published by this office; and,
collective bargaining agreements negotiated in police officers
contracts likewise take precedence over these schedules.

A new schedule on Internal Investigation Files is being
prepared which will be more detailed and which will clarify most
concerns of the police community.

(emphasis added) (p.  5 of Exe  16)
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must be adhered to if they differ from requirements in collective bargaining

agreements (Ex. 2). Accordingly, Persempere now intends to follow the

Attorney General's approach and will refuse to approve requests for

destruction prior to expiration of such fixed time minimum retention

periods, notwithstanding that earlier destruction is required by a

collective bargaining agreement, grievance settlement or arbitration award.

c. Approval and Denial of Requests to
Destroy: Procedures Now in Effect

Beyond the creation of records retention schedules, it is the Public

Records Administrator and the state Archivist's role to approve or deny

requests for actual destruction of records. Under the express language of

Section II-8a, the Public Records Administrator must approve requests for

destruction if the records in question no longer have "further

administrative, fiscal or legal usefulness" and the state Archivist

determines they have no "historical value to the state."

The State Library has an established procedure for reviewing such

requests. In the case of state agencies, they must complete and submit a

form provided by the Public Records Administrator entitled "Records Disposal

‘Authorization.tt That form states the following:

(Exhibit 11)
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Municipalities do not use this form. They.are  required to request

destruction by letter. The following is a sample letter provided by the

Public Records Administrator to municipalities for such purpose:
.

SAnPLE  LETreR

Selectman, Mayor or Town Manager
Town or City, Connecticut

Dear

In accordance with  Section 7-109  of the General Statutes,
Revision oE 1980.  as ammended,  we request your approval
Eor the destruction OC  the Eollowtng  records, which  have
been held Ear  the length of time  required by statute,
and which are no longer needed In this oEElce:

Record Title InClUSiVe  Dates

AEter  noting your approval. please Eorward to Public Records
Administrator.  Public Records Administration, Connecticut
State Library, HartEord.  06115, Eor his approval.

Very truly yours,

(Signature OE  the ofElcla1
custodian OE  the records listed)

pprovcd (date)

?Slgnacure  and title OE
the ad.?llnlstratlve  head
of the municlpallty.

Approved (date)

Public  Records Administrator

Approved (date)

state Archivist

Connecticut  State Library (Rev. 1984)
Public Records Administration

iia

(Exhibit 6)
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Neither the state form nor the municipal letter requires a detailed descrip-

tive summary of the records to be destroyed. Ordinarily, the agency or

municipality making the request need not identify individual persons con-

.-- -.  , cerned  or explain in writing the backgro*und  of the disciplinary matter in

question when it requests destruction of records relating to employee

discipline. All that must be reduced to writing is identification of the

"record series title." 187 When the Public Records Administrator receives a

request for destruction, he-first checks to see whether the retention period

has expired. If it has, he then inquires of the agency or municipality

making the request to obtain more background on the records in question so

he can determine whether the records have continuing "administrative, fiscal

or legal value." With respect to administrative or fiscal value, he

typically relies primarily or exclusively upon the agency or municipality's

judgment. With respect to legal value, he asks the agency or municipality

whether there are pending lawsuits to which the records are relevant. He

may also check with the Attorney General's office for advice on this ques-

tion. With respect to historical value, he consults with the state Archi-

vist who inquires of the agency or municipality if the category of record in

question makes it appear that the record may have historical value. In some

instances, the Public Records Administrator, the state Archivist, or both

will personally inspect the records if they believe such inspection is

necessary to make their respective judgments. If the Public Records Admin-

istrator concludes there is no continuing administrative, fiscal or legal

187 See retention schedules set forth herein listing such titles, supra.
On thaack of the Records Disposal Authorization form (Ex. II), supra, used
for state agency records, there is an explanation of columns. The explana-
tion of the "Record Series Title"  column states: "Enter brief description
of record series." In practice,
cient "brief description."

simply stating the title has been a suffi-
See Ex. 13.
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value or usefulness and the state Archivist determines the records do not

have historical value to the state warranting permanent preservation,

destruction is approved by giving a written authorization to dispose and the

agency or municipality destroys the records in question. If the Public

Records Administrator finds that the records have continuing administrative,

fiscal or legal value, the request for destruction is denied. If the state

Archivist finds that the records have historical value warranting accession

to the state archives for permanent preservation, the records are trans-

ferred either to the State Library or to an approved private historical

society. 138

1). Substantive Standards Under Records Retention Statutes

1. .The  k-relevant Criterion: Whether a Record
is Handatorily Disclosable Under the FOIA

The Petitioner and'those parties who support his position in this case

argue that records may not be approved for destruction by the Public Records

Administrator and state Archivist if those records are subject to mandatory

disclosure under the FOIA. That position is clearly erroneous. Whether a

record is subject to mandatory disclosure under the FOIA is legally irrele-

vant to whether it should be destroyed under the records retention statutes'

criteria (i.e. whether it has administrative, fiscal, legal or historical

value).

This point effectively was made by the United States Supreme Court in

Kissinger v. Reporters  Committee for Freedom of the Press, 445 U.S. 136, 100

S. Ct. 960, 63 L. Ed. 2d 267 (1980). In that case, the plaintiff Reporters

188 The procedure followed by the Connecticut public records administrator
and discussed in t'nis  subsection is similar to that followed by the New York
State Archives. See Thomas E.  :Ilills  "Records Appraisal at the New York
State Archives," Frorty-third  Annual  meeting  of the SOCietY  Of American
Archivists (September 26, 1979) at pp. 7 end 8 (copy on file in Connecticut
State Library).
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Committee brought suit to compel the federal government to sue former

Secretary of State and Assistant to the President for National Security

Affairs Henry Kissinger to retrieve from him certain records which he took

* _:A  y.' when he left public office. A majority of the Court found that, even if

Kissinger had illegally removed the records in violation of federal records

retention statutes, 189 neither those statutes nor the federal freedom of

information act created a private cause of action for members of the general

public to sue the government to compel it to seek recovery of records. To

decide that issue, the court had to evaluate the relationship between the

federal freedom of information act and federal records retention statutes.

All members of the Court participating in the case recognized that the

purpose of the federal freedom of information act is to open up large areas

of the governmental decision making process to the public. On the other

hand, all members of the Court also recognized that the thrust of records

retention statutes is to serve the interests and needs of government itself

rather than those of the public in general. Justice Rehnquist wrote for the

majority:

The legislative history of the [Records Retention] Acts reveals
that their purpose was not to benefit private'parties, but solely
to benefit the agencies themselves and the Federal Government as a
whole. The Senate Report to the Federal Records Act of 1930
reveals'this  focus. S Rep No. 2140,.81st  Cong, 2d Sess, 4 (1950).

The Report states:

"It is well to emphasize that records come into existence,
or should do so, not in order to fill filing cabinets or
occupy floor space, or even to satisfy the archival needs
of this and future generations, but first of all to serve

189 Among the federal records retention statutes in question were: 44  USC
Section 3101 which requires that the Federal government preserve records
having "sufficient historical or other value to warrant their continued
preservation" and records "which  are necessary to protect the financial and
legal rights of persons directly affected by an agency's activities," and
Section 3303 which requires the preservation  of records having sufficient
"administrative, legal, research, or other value to warrant their
preservation.11
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the administrative and executive purposes of the organiza-
tion that creates them. There is danger of this simple,
self-evident fact being lost for lack of emphasis. The
measure of effective records management should be it=e-
fulness to the executives who are responsible for accom-

system of documentation that will enable [the executive] t o
have the information he needs available when he needs it."

Congress expressly recognized the need for devising adequate
statutory safeguards against the unauthorized removal of agency
records, and opted in favor of a system of administrative standards
and enforcement. See U.S. Commission on Organization of the
Executive Branch of the Government, Task Force Report on Records
Management 27 (1949). Thus, regardless of whether Kissinger has
violated the Records and Records Disposal Acts, Congress has not
vested federal courts with jurisdiction to adjudicate that question .
upon suit by a private party. That responsibility is vested in the
administrative authorities.

The plaintiff requesters contend that even though the Federal
Records and Records Disposal Acts do not contemplate a private
right of action, the FOIA  nevertheless supplies what was missing
from those Acts--congressional intent to permit private actions to
recover records wrongfully removed from Government custody. He
are, however, unable to read the FOIA as supplying that congres-
sional intent.

x x x

The conclusion that possession or control is a prerequisite to
FOIA disclosure duties is reinforced by an examination of the
purposes of the Act. The Act does not-obligate agencies to create
or retain documents; it only obligates them to provide access to
those which it in fact has created and retained. . . . .

If the agency is not required to create or to retain records
under the FOIA, it is somewhat difficult to determine why the
agency is nevertheless required to retrieve documents irhich  have
escaped its possession, but which it has not endeavored to
recover. If the document is of so little interes it to the agency
that it does not believe the retrieval effort to be justified, the.-
effect of this judgment  on an FOIA reauest seems little different- - z~-- ~-~ -- ------ ----------

L record shouldfrom the &fact  of an agency determination that i
never ba created, or should he discn

(emphasis added) (footnotes omitted)"- 44:
-- -----rdedTlon

5 U.S. at 149-153.

190 In one footnote, the court expressly stated that the discretion agen-
cies have to determine whether records should be discarded is not so great
as to allow them to ignore the procedures required by federal records
retention statutes before destruction can be carried out. 445  U.S.  153,
n.8.
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Dissenting Justices Brennan and Stevens agreed with the majority's view that

records retention statutes are directed toward retention of records when the

needs. of government itself so require and that the standards for FOIA

_,.-  .. disclosure and records retention statute destruction'standa&  are

.different."' In this regard, Justice Brennan observed:

[Records Retention statutes] establish a fairly comprehensive
scheme for internal records management, one element of which is

* an administrative process for regulating and enforcing records
disposal standards. Thus, the Wlegality'f of a document transfer
for purposes of the Records A&t  is, in a practical sense, partly
a matter of administrative discretion. Conceptually, it seems
strange to import such a discretionary factor into the legal
standards that govern private rights of action under FOIA. And
it is not surprising that the Records Acts and FOIA fail to
mesh: The former scheme is evidently directed toward fostering
administrative interests, while the latter is definitely designed
to serve the needs of the general public. Consequently, the
Records Acts either may fail to promote the interests embofied  in
FOIA, or may address concerns that are irrelevant to FOIA.

1. For example., a document transfer may comport with the
formal requirements of the Records Acts, and yet be motivated by
the desire to avoid a pending FOIA request.

445 U.S. 158, 159

Justice Brennan also recognized that an important goal of records retention

statutes is to allow for orderly destruction of records so that government

will not be overwhelmed by paper and he acknowledged that requiring govern-

ment to keep all records that might serve FOIA purposes militates against

that goal. He wrote:

Ve could hardly assume that Congress intended agencies to be
prevented from surrendering all documents that might be of
interest to requesters--so broad a rule would not only swamp
the agencies with paper, but would seem incompatible with the
records management goals of the Records Acts.

445 U.S. at 160.

191 Although Justices Brennan and Stevens would have found a cause of action
for the Reporters Committee based on the federal freedom of information act,
they agreed with the majority that the two sets of statutes seek to accom-
plish different purposes and the federal freedom of information act's
disclosure standards have no relationship to the records retention statutes'
destruction and retention criteria. The cause of action they would have
found depended upon the records removal having been improper under record
retention statutes.
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Justice Stevens was troubled by the majority's ruling that the Reporters

Committee could not sue to compel the government to require Kissinger to

return the records in question. He believed the ruling would encourage

public officials to improperly remove records when they left office. He

would have found that the Reporters Committee had a right to bring their

suit under the federal freedom of information act. However, Justice Stevens

expressly conditioned such a right upon the government's decision not to

seek recovery having been "improper" under records-retention statutes. With

respect to whether such a refusal by government would be improper under

those statutes, Justice Stevens stated:

In my view, the answer to that question depends on the agency's
explanation for its failure to attempt to regain the documents.
If the exp1anation.i.s  reasonable, then the withholding is not
improper. . . . .

. ..if the agency is unable to advance a reasonable explanation
for its failure to act, a presumption arises that the agency is
motivated by a desire to shield the documents from FOIA scrutiny.
Thus, if the agency believed or had reason to believe that it had
a legal right to the documents and that the documents were still
valuable for its own internal purposes and nevertheless did not
attempt to regain them, its inaction should be deemed an improper
withholding.

(footnotes omitted) (emphasis added) 445 U.S. 166, 167.

All members of the Supreme Court in Kissinger fully recognized the

differing purpose and thrust of the two types of statutes in issue. The

federal freedom of information act is concerned with the right of members of

the general public to have access to records maintained by government. On

the other hand, Federal  records retention statutes are concerned with the

need of government to retain or dispose of records based on their usefulness

to the purgoses of government. 192 According to the United States Supreme

192 In a later decision rendered by the United States Court of Appeals for
the District of Columbia concerning  standing, that court emphasized that
federal records retention statutes do contemplate consideration of the
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Court, that is the sole focus of the inquiry in determining whether a record

must be destroyed under records retention statutes. And it is clear that

mandatory disclosure status under the Federal FOIA is not relevant to

A + ?.' . .. , interpreting and applying the records retention statute criteria governing

destruction decisions.

Connecticut records retention statutes are intended to preserve records

that have continuing value under the criteria set forth in those statutes.

If the Connecticut General Assembly intended that mandatory disclosure under

the FOIA be relevant to destruction 'decisions under our state records

retention statutes, it could easily have said so. It has not. While it is

true that Section 1-2lK(a),  which is placed within the FOIA, 193 provides a

criminal misdemeanor penalty for destruction of records without the Public

Records Administrator's approval,, 194 that section does nothing to alter the

function of the Public Records Administrator and the state Archivist or the

criteria under which they act. No doubt the records retention statutes are

lg2 (continued)
public's interest in preservation of federal records having legal, histori-
cal or research value. However, the court did not state or imply that

mandatory disclosure status under the Federal FOIA is relevant to inter-
preting the criteria contained in the federal records retention statutes.
American Friends Service Committee v. Webster, 720 F.2d  29 (D.C. Cir. 1983).

1 9 3 Section 1-2lK(a)  states: "Penalties. (a) Any person who wilfully,
knowingly and with intent to do so, destroys, mutilates or otherwise dis-
poses of any public record without the approval required under section I-18
. ..) or who alters any public record, shall be guilty of a class A mis-
demeanor and each such occurrence shall constitute a separate offense."
Section l-18 concerns disposal of certain original records which have been
reproduced and states that such disposal requires approval of "the head of
the political subdivision in charge thereof" and the public records
administrator.

194 We note that Section 1-2lK(a)  only applies to records which are "public
records" within the meaning of Section 1-19(a)  of the FOIA. Accordingly,
records exempt from the definition of "public records" by Section 1-19(a)‘s
provision "[elxcept as otherwise provided by any...state statute" are not
covered by Section 1-21K and destruction of such records without the Public
Records Administrator's approval is not a criminal act.
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a helpmate to the FOIA in that records may.not  be destroyed while they still

have value or usefulness of the sort contemplated by the records retention

statutes. However, this helpmate role is incidental. There is nothing to

indicate that Section II-&  was enacted to advance the policies behind the

FOIA and Section l-21K  does not require records to be retained merely be-

cause they are subject to mandatory FOIA disclosure, despite their lacking

administrative, fiscal, legal or historical value. A rule to the contrary

would soon bury government in piles of useless pap&r. This would contradict

statutory goals of records retention'statutes that obsolete records be

disposed of.

Section l-21K  does serve a useful purpose. It imposes the additional

incentive of a criminal-penalty on government officials not to destroy

records without the Public Records Administrator's approval. It also high-

lights the requirement of such approval by placing it in the FOIA portion of

the Connecticut General Statutes. This is far from insignificant. The FOIA

portion of the general statutes can be accurately likened to a heavily

travelled thoroughfare, while the records retention portion is by compari-

son a rarely travelled back road. The very existence of records retention

statutes has come as a considerable surprise to many officials and lawyers

who have practiced public sector labor relations in this state for years. To

the extent that Section l-21K  provides additional incentive and notice to

obtain the. Public Records  Administrator% approval before destroying

records, F3IA  policies are aided  in that records subject to mandatory FOIA

disclosure will be retained while they have continuing value as defined in

Section ll-8a. On the other hand, neither the Public Records Administrator

nor the State Archivist may distort the records retention statutes' criteria

by adding considerations which are foreign to the purposes of those

statutes.
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In addition, as was discussed in Section V of this decision, the Per-

sonal Data Act mandates destruction when personally identifiable information

is conceded by government to be either inaccurate or is no longer "relevant
:.

and necessary to a lawful purpose of the"agency."
. . .

Furthermore, as was

discussed in detail in Section IV of this decision, retention of records

reflecting employee discipline beyond the period of their administrative

usefulness or value to the agency in its role as employer conflicts with

important statutory public policies and interests protected by the labor

relations statutes. It would require a leap of imagination unsupported by

statutory language to believe the legislature intended Section I-21K to

negate the clear public policy of the records retention statutes, Personal

Data Act, and labor relations statutes.

2 . The Relevant Criteria: Administrative,
Fiscal,  Legal and Historical Value

Section ll-Sa  expressly states that retention schedules are to be

"based on the administrative need of retaining...records."  That section

also expressly states that records which are without "historical value to

the state"  may be destroyed when they no longer have "administrative, fiscal

.or  legal"  value. These are the sole criteria established by the record

retention statutes for retention or destruction of government records.

In addition to the United States Supreme Court's view expressed in

'Kissinger, supra, it is important to know how professional archivists and

records managers actually understand these criteria. T. R..Schellenberg  is

one of the most influential of American writers in the fields of public

records administration and archives. Schellenberg's  book, Modern Archives:

Principles and Techniques, is considered a standard work. 1 9 5 Schellenberg

195 T.  R.  Schellenberg  Modern Archives: Principles and Techniques (Melbourne
and Chicago, 1956). Schellenbergls  book recently has been characterized as
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has capsulized the view of his profession regarding the values of public

records as follows:

The values that inhere in modern public records are of two kinds:
primary values for the originating agency itself ,and  secondary
values for other agencies and private users. Public records are
created to accomplish the purposes for which an agency has been
created--administrative, fiscal, legal, and operating. These uses
are of course of first importance. But public records are pre-
served in an archival institution because they have values that
will exist long after they cease to be of current use,

jt!%
because

.' their values will be for others than the current users.

Schellenberg clearly considers administrative, fiscal and legal value of

records to mean the records' continued usefulness for accomplishing "the  .

purposes for which an agency has been created." This view is reflected in

the writings of other professionals in the field of public records

197 .management, is implicit in how the incumbent Public Records Administrator

in Connecticut views the'values of public records (testimony of Dominic

Pcrsempere), is consistent with the understanding of the United States

Supreme Court as expressed in Kissinger, supra, and is consistent with the

requirements of the Personal Data Act. 198

lg5 (continued)
"still the foundation‘ of the theory of appraisal for records of the Federal
government" by Trudy Huskamp  2eterson  in The National Archives and the
Archival Theorist Revisited, 1954-1984,  American Archivist Vol. 49,  No. 2,
Spring 1986, pp. 125-133, at p.128.

196 T. R. Schellenberg The Appraisal of i4odern  Records, No. 8 Bulletins of
the Rational Archives, October, 1956 pp. 237-278, at 238.

197 See, e.g. Xaynard  J. Brickford,  Archives and T4anuscripts:  Appraisal and
Accessioning,  Society of American Archivists (Chicago, 1977) and sources
cited therein.

198 Section 4-193  of the Personal Data Act states in relevant part: "Each
agency shall... ***maintain  only that information which is relevant and
necessary to accomplish the lawful purposes of the agency."- -
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(a) Administrative Value

With the exception of the erroneous argument that FOIA disclosure

. . .

requirements have relevance , neither the Petitioner nor the parties support-

ing his position in this case even have Alleged  or argued that administra-

tive value relates to anything other than accomplishment of the purposes for

which the records in question were created and used by the agency. This

criterion is the sole criterion governing the establishment of records

retention schedules and is one  of four criteria governing whether a request

for destruction will be approved. Although there is overlap, we will

address separately the application of this criterion in both functional

contexts.

(i) .Administrative  Value Criterion In the
Context of Minimum Retention Periods
Applicable to Employee Discipline Records

As discussed earlier, records retention statutes do not require estab-

lishment of minimum retention periods based on rigidly fixed time periods.

Such fixed time periods probably ease the workload of the Public Records

Administrator and of agencies or municipalities having custody of records,

because it avoids continual and in-depth review of individual records on a

record-by-record basis to determine whether they have actually become

obsolete in terms of the administrative needs of the agency. 199 However,

such considerations cannot justify the use of arbitrary administrative

action when such action conflicts with important public policy goals and

statutory requirements and would seriously prejudice untold numbers of

199 Fixed period minimum retention periods do not save effort on the part
of agencies or municipalities where employee discipline records are required
to be destroyed by collective bargaining. In those instances, the agency or
municipality is already expending the effort to evaluate the records.
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public employees and the general public. 200 Moreover, the general unde-

sirability of arbitrary rigidity in making decisions to destroy or retain

records has been recognized by professionals in the fields of public records

management and archives. 201 We are espebially  impressed with'the eloquent

comments of archivist Herman Kahn: 202

x x x
Most of us in this generation are easy marks for any promised
solution to our problems that has the outward appearance of
being scientific, practical, mathematical, and hard-headed.
We are prone to be taken in by techniques of problem-solving
that offer us a mathematical formula or equation to substitute
for independent judgment and analysis. . . . .

x x x
The same considerations hold true in the appraisal of

records. It is obvious that all records cannot be kept. If all
records cannot be kept, a selection must be made of those that
are worthy of preservation. The moment the process of selec-
tion begins, decisions as to what is worthy of preservation and
what is not will be fundamentally affected by the character,
habits, temperament, training , and background of the persons
who are doing the selecting, and no ostensibly scientific
formula could make them arrive at the same conclusions. . . . .

And this is a good thing. I am not among those who believe
that unless precisely the same policies are followed by all the

200 In most contexts other than employee discipline records, the only
significant harm done by retaining records that cease having administrative
value before fixed time minimum retention periods have expired is the burden
of providing space for such records. On the other hand, as has been and
will be discussed further herein, retention of employee discipline records
beyond their actual administrative value has‘ significant harmful results and
conflicts with important public policy goals of the Personal Data Act and
labor relations statutes.

201 See e.g. Thornton W. Mitchell,- - New Viewpoints on Establishing Permanent
Values of State Archives, American Archivist Vol. 33, >Jo. 2, April 1970, pp.
163-174.

202 Chief of the Division of the United States Interior Department of
Archives. Yr.  Kahn's article was published in The National Archives Staff
Information Circular No. 13, June 1946  (Publication 46-20,  GSA Wash. D-C.
55-1161)  and responds to an article by G. Philip Bauer of the Division of
Labor Department Archives, entitled "The Appraisal of Current and Recent
Records" in the same publication. Mr. Kahn's remarks were primarily
addressed to flexibility in making  archival judgments about the historical
value of records, but they have obvious applicability to minimum retention
periods in  records retention schedules.
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persons working in this institution on such matters as accession-
ing, disposal, and reference work, our work is necessarily
confused, chaotic, and inefficient. . . . . . . I sometimes feel that
the loudest clamor for hard and fast definitions of policy comes

. from those who wish to have a yardstick that they can hang on the
wall or place on their desks and against.which  they can measure

. ..c*-r- . ;.:-c  -any problem or question that comes 'their way. They wish to use
this yardstick, or a rule written down in a book,‘ as a substitute

_ for the hard, unpleasant work of judging each case on its merits
as it arises and defending and justifying whatever decision is
arrived at after having made such a judgment. . . . . . . The lack of
an extremely rigid definition of policy makes possible experf-

.  . mentation, independent thought, change--and change means life.

. ..I hope that we in the National Archives will refrain from
fastening upon ourselves any hard and fast policies or rigid
formulas that will be used as a- substitute for independent thought
and judgment. I hope that we can continue, as we have in the
past, within reasonably circumscribed limits to experiment, to
change our minds, to judge each problem on its merits as it
arises.

x x .x
NAS Circ. 13 at pp. 22-25

Mr. Kahn's insights hit with fullest force in the context of ossified

minimum retention periods concerning employee discipline records. It is

helpful to remember how those rigidly fixed time periods are created in the

first place. As the Public Records Administrator testified, more than

anything else, he must rely upon the judgment of a selected few profession-

als in the field of personnel management. The most obvious problem with

this approach, even if the Public Records Administrator had been able to

interview every personnel manager and consult with every other public

records administrator and archivist in the country, is that there is simply

and emphatically no such thing as a universally or even generally recognized

catagorical  fixed time period determining the "administrative need of

retaining" personnel records concerning employee discipline.

Earlier, on pages 19 through 40, we discussed the subjects of employee

discipline and collective bargaining, including grievance arbitration proce-

dures, in considerable depth. We explained their theory and function as well
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as the public interests which they serve. In the organized public work-

place, the administrative value of employee discipline records is deter-

mined through the crucible of good faith collective bargaining. On the

largest scale, the administrative value of such records can only be

determined on a bargaining unit by bargaining unit basis by management and

labor who know and are responsible for that worksite. Even better, such

questions are determined on the individual case by case basis that results

from grievance settlements and arbitration proceedings.

The labor relations statutes expressly commit employer decisions con-

cerning conditions of employment to the collective bargaining process. The

circumstances and severity of employee discipline deeply affect employee

conditions of employment and the length of time employee discipline records

are retained is an intrinsic and inseparable part of such subject matter.

Refusal by the public records administrator to consider requests for

destruction based on arbitrary minimum retention periods destroys the

parties' ability to collectively bargain this critical subject, thereby

removing from the public a large measure of the insurance which labor

relations statutes are intended to provide for the public's interest in

efficient, effective, uninterrupted delivery of public services and would

deprive ihdividual  employees of their legitimate right to justice in the

workplace. Nothing  in records retention statutes reveals a legislative

intent that the Public Records Administrator usurp statutory collective

bargaining on this condition of employment. Furthermore, it is inconceiv-

able that the Legislature intended destruction of employee discipline

records to be relegated to arbitrary rigid minimum retention periods founded

on the out-of-context and idiosyncratic notions of a chosen few personnel

administrators. Refusal of the Public Records Administrator to consider a

request for  destruction of employee  discipline records until a fixed time
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minimum retention period has expired, or refusal to approve destruction

simply because such a retention period has not run, would constitute an

abuse and clearly unwarranted exercise of his discretion. Such refusal

would'prejudice substantial rights of employees, emplo-yers a;;h  exclusive

bargaining agents and threaten the public's interest in the efficient and

effective delivery of public services which labor relations statutes are

designed to serve. As a result, such refusal by the public records

administrator would vio1ate.C.G.S.  d-183  and be ultra vires.- -

Similarly, refusal by the Public Records Administrator to consider

requests for destruction of employee discipline records based on arbitrary

rigid fixed time minimum retention periods would conflict with and eviscer-

ate substantial individual rights guaranteed by the Personal Data Act. Mhen

collectively bargained agreements have been reached to destroy individually

identifiable employee discipline records, it means that the agency or

municipality has concluded that the records in question are inaccurate

and/or are no longer relevant and necessary to a lawful purpose of the

public employer. Under such circumstances, the Personal Data Act requires

destruction and the Public Records Administrator has no right to arbitrarily

deny that right merely on the basis of rigid fixed time minimum retention

periods. Such denial would violate‘the Personal Data Act and C.G.S. J-183

and be ultra vires. 203- -

(ii) Administrative Value Criterion in the Context of
Requests to Destroy Employee Discipline Records

The usual approach of public records administrators or archivists

charged with reviewing records destruction requests regarding administrative

203 In fairness to the incumbent public  records administrator, it is
evident that he has agreed with our views on this matter and has only
relatively recently operated  his office otherwise, and that is because he
was .advised  to do so by the Petitioner.
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value is to place substantial, if not determinative, reliance upon the

judgment of the requesting agency concerning the continued existence of such

value. This approach makes sense given the sheer volume and immense variety

of government records within the jurisdiction of a public records or archi-

val agency and because often only those having direct association with and

responsibility for the specific records in question (i.e. originating  agency

officials) will have reliable knowledge concerning their records' continued

administrative value. It is especially appropriate that the Public Records

Administrator defer to the collectively bargained judgment of the parties

(particularly in individual cases involving a grievance settlement or arbi-

tration award) when reviewing employee discipline records for administrative

value and it is required by law that he do so.

As an initial matter, special deference regarding collectively

bargained decisions to destroy employee discipline records has a practical

common sense basis. The adversarial and exacting scrutiny that character-

izes the collective bargaining process, when contrasted with the much lower

degree of analysis and scrutiny likely given by agencies to other records

destruction decisions, militates strongly in favor of collectively bargained

decisions being accorded exceptional deference by the Public iiecords

Administrator.

Nore  significantly, and singularly determinative, the Public Records

Administrator has no lawful authority to substitute his judgment for the

parties' collectively bargained judgment concerning the merits of whether

the records in question continue to have administrative value to the

agency's role as public employer or even to decide whether the parties'

collectively bargained judgment or an arbitrator's award is reasonable.

Whether a record continues to have administrative value for employee

discipline purposes is a function of the personnel  and labor relations
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considerations discussed throughout this decision. The labor relations

statutes commit resolution of such questions to labor and management through

the collective bargaining process. The general language of records reten-

tion statutes providing that the Public Records Administrator' review records

for continuing administrative value nowhere empowers him to review the

merits of substantive personnel or labor relations decisions. The labor

relations statutes expressly, specifically and deliberately commit to public

employers and exclusive bargaining representatives not only the power, but

the affirmative duty to negotiate employee conditions of employment. The

records retention statutes do not change that. 204 In addition, the Personal

Data Act requires that personally identifiable employee discipline records

be destroyed when the agency agrees they are inaccurate or when the informa-

tion is no longer relevant and necessary. See e.g. Zeller  v.  United States,

supra,  at note 119.

204 On the applicability of federal records retention statutes to
destruction of employee discipline records, Judge McGowan of the D.  C.
Circuit wrote the following in Chastain V. Kelly, 510 F.2d  1232 (1975):

Were it necessary to protect important statutory or constitu-
tional rights of appellee, expungement in this case would not be
prevented, as the Government has argued, by the command of 44
U.S.C. Sec. 3314  (1970) that Government records "may  not be alien-
ated or destroyed except under this chapter." Since it clearly
effects no repeal of other provisions, this general statutory
command must be reconciled with other statutory requirements, and
must bow to them when they are more specific, as of course it must
bow to the Constitution.

510 F.2d  1236 n.4
Neither labor relations statutes nor the federal Privacy Act were involved
in Chastain (apparently FBI agents had no union and the Privacy Act had not
yet been enacted when the trial court rendered the decision which the Court
of Appeals was reviewing). As was discussed above, where conditions of
employment are concerned, the labor relations statutes specifically require
good faith bargaining and good faith implementation of the results of such
bargaining and the Personal Data Act specifically requires destruction where
personally identifiable data is inaccurate in the judgment of the agency or
is no longer relevant and necessary.
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(b) Fiscal Value I

Neither the Petitioner nor the parties supporting his position in this

case have alleged or argued that fiscal value relates to anything other than

the purposes for which the agency was created. With respect‘to financial

records, fiscal value most obviously would appear to exist where records are

needed for financial auditing of an agency or municipality. As a practical

matter the fiscal value criterion seems to have little relevance in the

context of internal records such as personnel files concerning employee

discipline. Other government records, that are not merely internal in

nature, could have significant impact on the financial interests of members

of the public (e.g. tax records, records of services provided from outside

vendors, unclaimed 1otte.r-y  ticket numbers, etc.). There is little or no

likelihood of administratively obsolete employee discipline records having

fiscal value. This criterion should not have a practical impact upon

collectively bargained judgments to destroy such records.

(c) Legal Value

The Petitioner, and to a lesser degree the parties that support his

position, have vigorously argued that the criterion of continued legal value

or usefulness is applicable to and necessitates oversight by the Public

Records Administrator of collectively bargained decisions to destroy public

employee discipline records and, in appropriate instances, to reject such

requests based on that criterion. It is helpful to set forth that portion

of the Petitioner's brief which addresses this point:

There is also a clear public interest in preserving records
that have further legal value. Records relating to alleged
employee misconduct often have legal value separate and apart
from proceedings related to the employee's status as an employee.
An employer's choosing to settle a grievance, or an arbitrator's
determination that disciplinary action is unwarranted, stop far
short of resolving all possible legal claims resulting from the

.alleged  conduct. Indeed, such a resolution of a grievance does
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not account for value that records have apart from their employ-
ment related value. A few examples of circumstances where there
may be substantial legal value to a record, even after a grievance
settlement or arbitration award, are set out below:

. . _
L)

2.1

. .

3 . )

4. 1

5 . )

6.1

7 . )

8.1

9.1

The state, a state official or an employee in a state hos-
pital  or institution is sued pursuant to Corm.  Gen;'  Stat.
Sec. jga-24  for allegedly abusing patients dr clients.

The state, a municipality, a public Official  or police
officer is sued pursuant to 42 U.S.C. Sec. 1983 for
alleged police brutality or other alleged deprivations of
civil rights. Tr. 183-184.

The state, a municipality or any public official or
employee is sued pursuant to 42 U.S.C. Sec. 1983 for
alleged violations of the 'due process rights of members
of the public. Tr. 183-184.

The state, a municipality or any public official or
employee is sued pursuant to 42 U.S.C,  Sets.  2000e,  et
seq. (Title VII) or 42 U.S.C. Sec. 1983 for alleged
racially discriminatory practices that affect public
employees or members of the public. Tr. 183-184.

The.state,  a municipality or any public official or
employee is brought before the Commission on Human Rights
and Opportunities or court pursuant to COM.  Gen. Stat.
Sets. 46a-51 - 46a-99  for alleged discriminatory prac-
tices that affect public employees or members of the
public.

The state, a municipality or any public official or
employee is sued pursuant to 42 U.S.C. Sec. 1983 for
allegedly violating the free speech rights of members of
the public or public employees. Tr. 183-184.

A public official must determine whether or not legal
defense is provided to an employee or whether or not an
employee is to be indemnified by the public employer
against a judgment pursuant to various indemnity stat-
utes. E.g., COM.  Gen. Stat. Sets. 2-lg, 4-16a,  J-165,
5-141d, znz  7-465.

The state, a municipality or any public official or
employee  is suspected of having committed a crime or other
violation of statute.

Appropriate law enforcement or regulatory authorities wish
to conduct an investigation of a public employee whose
conduct might be a crime or a violation of a regulatory
statute and wish to inspect public records as part of that
investigation.
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, .

10.) The Governor, a mayor or some other appointing authority
has asked for a background check of individuals being con-
sidered for appointment to judicial or other high public
office which.background  check may involve an inspection of
public records.

In each of the above circumstances there is significant legal
value to documents related to an employee's alleged conduct. This
value is essentially one of public interest and goes far beyond the
employer's interests in settling labor problems. The ten examples
set out above fit into one or more of three general categories.
These categories are: 1) rights of members of the public in legal.
proceedings, ii) indemnity of law suits and iii) investigations of
employees. It is useful to look at the legal interest in each of
these categories.

i) Rights of members of the public in legal proceedings

With respect to lawsuits that may be filed against a public
agency or a public employee, records may be important to assist the
courts in adjudicating the claims. If an employee's actions were
proper, the records of a thorough investigation may help clear the
employee from any civil actions alleging wrongdoing.

On the other hand, if an employee did commit acts that a court
would consider to have violated rights of members of the public,
destruction would have prevented the courts from properly serving
their function of protecting the rights of the public. It is
important to consider the adverse legal consequences that may flow
from the destruction of records. Destruction, for example, of
citizen complaints against police officers, even unfounded com-
plaints, is "entirely improper." People vi Zamora, 28 Cal.3d  88,
615 P.2d 1361, 1363 (1980)(en  bane).

The California Supreme Court, sitting en bane, noted that "in-- -tentional suppression of material evidence favorable to a defendant
who has requested it constitutes a violation of due process, irre-
spective of the good or bad faith of the prosecution." People v.
Zamora, 615 P.2d  at 1365. The reason for this was clearly stated.

Although complaint records themselves may not be material
evidence, the defendant is entitled to discovery of such
records because they may lead to evidence admissable
under [the rules of evidence]. [Citations omitted].
Consequently, courts have not hesitated to conclude that
the suppression or destruction of discoverable complaint
records also constitutes a violation of due process.

People V. Zamora, 615 P.2d  at 1365-1366.

The approach of the California Supreme Court is clear. In Cal-
ifornia, when such destruction of records occurs, "[t]he  court must
impose appropriate sanctions . . . in order to uphold defendant's
right to a fair trial and to deter prosecution attempts to defy or
circumvent judicial authority." People v. Zamora, 615 P.2d  at 1366.
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The Connecticut General Assembly Jtself, has addressed the
question of preservation of documents that have legal value. The
statutes related to public records are designed to protect the
legal value of documents. Destruction of documents having further
leeal  value is prohibited by Conn. Gen. Stat. Sec. ll-8a. The
--Y-~-

circumstances spelled out in People v. Zamora illustrate very well
the consequences of destroying documents when they still have legal
value.

ii) Indemnity of public employees from
loss resulting from lawsuits

.  . If the employee's conduct was wilful  or wanton, such conduct
resulting in a judgment against the employee might not be
indemnified. The absence of records showing the wilfulness or
wantonness could very well'expose a governmental agency to
significant financial liability that could otherwise be avoided.
Likewise, the absence of records might impair the employee's
ability to establish the absence of his wilfulness or wantonness.

iii) Investigation of employees

There are a number of circumstances in which a public employee
may be investigated. These circumstances could be investigations
of alleged violations of criminal statutes or other regulatory
statutes. Or, a background check of an employee may be required
prior to an appointment to high public office.

Where an employee's alleged conduct may be criminal, the
destruction of a document could thwart the public interest in
bringing the wrongdoer to justice. Where the alleged conduct is
not criminal but may be a violation of a civil statute, the appro-
priate regulatory agency's attempts to enforce the public interest
behind the civil statute could be frustrated.

With respect to a background check, it is most important that
public records regarding the emloyee be available. The purpose of
such an investigation is to help ensure the good character and the
integrity of the employee in order to promote public confidence and
respect for the employee and the office to which the employee may
be appointed. The absence of public records may prevent this from
being done properly.

These examples highlight the importance of a review of records
for further legal value before the destruction of the records is
authorized. The present public records statutes do require a
review for further legal value. The fact that an employer and
employee may agree to remove the employment-related consequences of
a particular record does not free a public employer to totally
destroy the record.

Where there are pending claims, destruction will not be
authorized. Tr. 183. Value to possible future claims is also an
indication of legal value that precludes destruction of public

-137-



records. Tr. 184. On the other hand, when the point comes after
the passage of time when there are no pending claims, ,no  likelihood
of future claims, end no value at all to particular documents,
which documents may be letters of reprimand, destruction of these
documents may very well be authorized. Tr. 184-190;  Ex. 18.

(Petitioner'$  post hearing brief,. pp. 13-20.)

We agree that before records, including employee discipline records,

may be destroyed, approval must be obtained from the Public Records Adminis-

trator that such records no longer have legal value or usefulness within the

meaning of Section ll-8a. Such value would exist where the record is

clearly relevant to a pending lawsuit (at least one of the first seven

varieties listed in the Petitioner's brief).205 As a practical matter, this

requirement should not present a palpable incursion on collective bargain-

ing.206 In our experience, it would be a rare case where a municipality or

state agency would agree with a union to destroy such records in the face of

an existing lawsuit. Indeed, we know of no situation where this has ever

happened. This of course does not mean that it has never happened or could

never happen, but our long experience with the actions of public employers

has shown that they are not readily or deliberately inclined to such

irresponsible action. Moreover, our experience with public sector unions

shows that they are similarly responsible and do not seek destruction of

records in the face of pending litigation to'which  such records clearly are

relevant. In addition to the general level of public and social responsi-

bility to iihich  public sector employers and unions typically adhere, it is

205 The Public Records Administrator routinely inquires about pending
litigation in reviewing destruction requests. See also the instructions in
lower left hand corner of the "Records DisposalAutmzation"  (Ex. 11).

206 Provided, of course, that the Public Records Administrator acts on such
requests expeditiously. As Chairman James noted in State of L"onnecticut
(Gary  Thomas), supra, grievance procedures are "a  system whose utility
depends on the speed and finality of its informal procedures."
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obvious that through discovery procedures or court testimony in a lawsuit,

the former existence of such records almost certainly would become known

unless all concerned who are called to testify, are deposed, or who answer

interrogatories are willing to commit a felony by perjuring themselves. In

addition, not only would the fact of destruction almost certainly become

known during the course of the lawsuit, but the agency or municipality's

position in the lawsuit would be prejudiced by adverse legal inferences that

could result. 207 Furthermore, a separate crime would be committed if the

destruction was specifically intended for the purpose of making the informa-

tion in the records unavailable to the lawsuit. 208 These provide powerful

incentives not to destroy records relevant to pending litigation.

Aside from known lawsuits actually pending at the time of destruction,

we must consider the situation where no lawsuit is pending, but the informa-

tion is relevant to a potential lawsuit. In the notoriously litigious era

in which we live, virtually any government record conceivably could be

relevant to some kind of a future lawsuit. However, it would be unreason-

able to construe the phrase "legal  value" or "usefulness" based on that.

Undoubtedly the legislature intended that records retention statutes be

interpreted in a reasonable way. Apart from its unreasonableness, there are

other significant reasons militating agaihst  an over-broad construction of

the legal value criterion. Retention of an employee discipline record

beyond the time of its administrative value or usefulness as determined

through collective bargaining is something that should occur only for

compelling reasons, because such extended retention conflicts with the labor

relations policies of this state, the privacy values which underly the

207 For a thorough discussion of these subjects in the context of the
Private sector, see 56 The Notre Dame Lawyer No. 5 (October, 1980) PP* 7-64.

208 Id.-
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Personal Data Act, and would have potential for serious personal prejudice

to public employees, including employees innocent of any wrongdoing. In

addition, if the standard meant any possibility of being relevant to any

possible lawsuit, then virtually every public record would have to be

retained beyond its administrative usefulness and the spectre  of a govern-

ment buried in mountains of useless paper would soon become reality; this

conflicts with statutory records retention policy itself. It is difficult

to  state with precision how the legal value criterion should be applied,  but

a reasonable application would be that such value exists in situations where

the record is clearly relevant to a foreseeable lawsuit that is likely to

arise and which implicates substantial rights of tnird parties. A broader

interpretation would infringe unreasonably and unnecessarily upon the

recognized labor relations, privacy and records retention policies of this

state. 209

With respect to the Petitioner's argument that usefulness of employee

discipline records to either criminal investigations, or governmental

209 The California case cited by the Petitioner, People v. Zamora, supra,
should be discussed briefly. That case concerned records of citizen-
complaints charging racial prejudice or excessive use of force against four
police officers. The information was sought by a criminal defendant who had
been arrested by the officers in question and charged with battery and
resisting one of the officers. The defendant wanted the records of past
citizen complaints to obtain the names, addresses and telephone numbers of
the persons who had made such complaints against the four officers so the
defendant could "locate witnesses who might testify concerning the officers'
past use of excessive or unnecessary force." at 97. Under California law,
such information is subject to discovery by defendants in criminal
litigation. If such information is similarly discoverable in Connecticut
criminal proceedings, we assume the in camera approach discussed by the
Connecticut Court in Januszewski, suEa,  would be applicable. It must be
recognized that citizen complaints of the kind involved in Zamora are a
special category of records and in states where such records are considered
discoverable, there would be a greater need for retention (at least where
the police officer concerned continues to be so employed) than would be true
for the vast majority of other types  of employee discipline records.

-140-



investigations to determine whether violations of civil statutes have

occurred, we agree that such usefulness falls within the scope of the legal

value or usefulness criterion. Were again, we see little likelihood of

.-  ._ .i -:- public employers and unions agreeing to destroy employee discipline records
,

which are relevant to either type of investigation. For the same reasons as

were outlined above regarding lawsuits, we believe that a reasonable

application of the legal value criterion would require that the information-

be clearly relevant to either a pending investigation or an investigation

that is foreseeable and likely to arise. We agree that in the unusual and

unlikely event an agreement were made to destroy records under those

circumstances, the public records administrator should deny the request for

destruction.

The third type of investigation raised by the Petitioner stands on

entirely different footing. The Petitioner argues that the criterion of

legal value or usefulness includes relevance to certain types of background

checks for future public employment:

The Governor, a mayor or some other appointing authority has
asked for a background check of individuals being considered
for appointment to judicial or other high public office which
background check may involve an inspection of public records.

and the Petitioner argues in this regard: .

With respect to a background check, it is most important that
public records regarding the employee be available. The
purpose of such an investigation is to help ensure the good
character and integrity of the employee in order to promote
public confidence and respect for the employee and the office
to which the employee may be appointed. The absence of public
records may prevent this from being done properly.

Wo matter how one might try to stretch, twist or contort the criterion of

continued "legaltl value or usefulness, there is no way that criterion can

reasonably be understood to cover relevance to such a background check.

Woreover, with respect to true and accurate records of employee
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transgressions which resulted in a measure.of  corrective progressive disci-

pline, forced retention of such records would destroy the usefulness of such

discipline as a tool to correct an employee's behavior. One mistake, and

. . the employee would have a negative government dossier'for life. Moreover,

the understandable fear and resentment that such career-long, even life-long

records would create among employees would strongly deter public employers

from imposing discipline, including negative evaluations, even when such

measures are deserved. *lo In addition, and significantly, if the Public

Records Administrator were to refuse'to approve requests for destruction

because the employee may some day be considered for higher public office or

employment, the careers of all public employees would be at the mercy of any

and all persons who are-inclined to make spurious or sensational allegations

which would find their way into permanent government records. It requires

little sophistication or sensitivity to realize that retention of such per-

nicious information in government records has a strong likelihood of

severely prejudicing the subject's career. This is especially so where the

allegations raise questions of moral turpitude. It is not always the case

that false allegations are immediately known for their true character. Often

investigations are necessary. Whether there has been merely an allegation

or both an allegation and an investigation, even an innocent subject would

become potentially controversial and remain so years later when he or she is

considered for other public employment. The potential for such controversy

or embarrassment could easily keep well qualified candidates from aspiring

to higher public office and others who do could be rejected because of the

cloud created by an inaccurate or obsolete record. What the Petitioner

210 See excerpt from Town of East Haven, Decision No. 2378 (1985), swra,
at ppT8-49.,
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argues is in direct opposition to the salutory remedial policies behind and

the statutory requirements of Connecticut's Personal Data Act. That Act

requires the destruction of inaccurate personally identifiable records when

~:!*,+Y<  !.S the subject and the agency or municipality agree the record is inaccurate.

Also, that Act requires destruction of personally identifiable records which

are no longer relevant and necessary to a lawful purpose of the agency or

municipality. As was stated in the brief filed by Connecticut Council on

Freedom of Information and the Connecticut Daily Newspapers Association in

this case, "[n]o  state agency. ..can  arrogate to itself the power to alter

the clear dictates of a statute." Acceptance of the Petitioner's argument

would sanctify such an arrogation of power by the State Library.

(d) Historical Value

We hesitate to expound upon the meaning of this criterion. It is a

fascinating subject, of undeniable importance to any thoughtful and

civilized society. It is also almost inscrutable grist best left for the

arcane mill of archivists. It is they who are charged with the awful and

awesome responsibility of divining what specific information will have

sufficient enduring value to be useful and worth keeping for posterity.

Archivists refer to this function as appraisal and accessioning. 2 1 1 We have

. attempted to at least acquaint ourselves with the archivist's field through

our own independent research and study. Although there is considerable

diversity of thinking among archivists on many subjects, our research has

yielded the following consistent reliable conclusions. First, it is clear

that in archivists' judgment, exceedingly few records created or held by

2 1 1 See e.g. Schellenberg, The Appraisal of Modern Records, supra;m-
Brichford, Archives and Manuscripts: Appraisal and AccessionKsupra
COnneCtiCut  Historical Records Assessment Project, supra.

i The
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government are considered of sufficient historical value to be

accessioned. 212 Second, archivists typically believe that fewer government

records are of sufficient historical value to justify keeping than do ,the

agencies who are the creators or custodians of those records. 213 As one

respected writer in the field put it:

Who, then, should determine whether records are preserved or
disposed of? Obviously, if the archivist is a historian, he should

probably make the final decision insofar as the records have value
for historical purposes. On the other hand, agency personnel who
have created, processed, and maintained records usually are fully

cognizant of their overall values. In fact, many archivists' deci-
sions concerning historical value are concurrences in recornmenda-
tions made by agency personnel. The picture that is usually
painted is of the archivist, like Eliza, fleeing across the ice
clutching historically valuable documents while operating offi-
cials, like Simon Legree and his bloodhounds, madly pursue intent
on destruction. This picture is not entirely accurate, because
agency personnel--whether they are called records officers or
administrators--are frequently more conservative about preserving
records than are archivists. Agency personnel tend to ascribe
values to records that they actually do not have. It is not
unusual for a person surveying records for disposition purposes to
be told that a particular series should be transferred to the
archives because of its historical value, when it is not even worth
preserving. The task of the archivist frequently is not to prevent
agency personnel from destroying valuable records but to prevent
them from keeping too many. Some records that should be preserved
are undoubtedly destroyed, but the only instance that has come to
my attention occurred when a former soap salesman, whose
qualifications to serve as an agency records officer included the
fact that he was a next door neighbor of the then Governor of the
State, destroyed permanent material to create file space for
current records. Agency personnel usually recognize records whose .
values warrant 'their preservation , although they frequently tend to
be excessively conservative and want to preserve too many.

Thornton W. Mitchell  New Viewpoints on Establishing  Permanent
Values of State Archives American Archivist Vol. 33, No. 2,
April 1970, pp. 163-174,  at 167.

Third, with respect  to specific employee discipline records, they likely

212 See  generally Schellenberg, The Appraisal of Modern  Records, supra;
Bauer, The Appraisal of Current and Recent Records, supra.

213 See, e.g., Helen Samuels, Who Controls the ?ast, American Archivist 49,
No.  2TprG  1986, pp. log-124.
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will be judged by archivists as having hgstorical  value only if a highly

important historic figure is substantially involved. 214 Fourth, in fields s

such as employee discipline where huge volumes of records are produced,

archivists often resort to a technique called sampling in which  representa-

tive samples are retained to see how government or society in general

functioned in that area of activity. 215 In this regard, the most complete

and-enlightening area for sampling of employee discipline records would be

arbitration awards, which, at least in our lay opinion, the state Archivist

has wisely recognized in the specific retention schedule for OLR. From the

foregoing it seems likely to us that, except for arbitration awards, under

typical and normal archival appraisal standards the state Archivist will

rarely disapprove requests for destruction of employee discipline records

.
214 This is difficult for even archivists to judge. However, archivists
are not prone to cast wide nets by accessioning vast amounts of personnel
data in the hope of catching the records of someone who will achieve
distinction in the eyes of history. Part of the reasoning behind this
disinclination was explained by C. Phillip  Brooks of the National Archives:

I have frequently heard people try to justify the preservation of
such records as leave cards by saying in an appealing tone, "Now,
think how valuable we should consider a leave card if we had one
for George Washington." That is one of the most specious of many
arguments in which Washington's name is taken in vain, for
obviously few of the millions for whom we'now have such cards
will achieve any unique importance, and for those who do there
are proportionately so many more sources of information than
those we have for George Washington that minor ones such as leave
cards become insignificant.

What Records Shall We Preserve, National Archives Staff
Information Circular No. 9 (June 1940)  at p*  13.

See also T. R. Schellenberg, The Appraisal of Modern Records, No. 8
Bulls  of the National Archives, October 1956, at p.  260. Cf. G. Phillip
Bauer, The Appraisal of Current and Recent Records, National AEhives  Staff
Information Circular No. 13 (June 1946) at p. 9.

215 Meyer H. Fishbein, A Viewpoint on Appraisal of National Records, The
American Archivist, Vol. 33, No. 2, April 1970, and numerous sources cited
therein.
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216based on their having historical value.

In accordance with the express requirements of Section II-8a,  before

employee discipline records may be destroyed pursuant to collective

bargaining agreements , grievance settlements or arbitration awards, approval

must be obtained from the state Archivist that they are without enduring

historical value justifying accession to the state archives.

E . Summary

The public policy served by records retention statutes has two sides.

One side is that government should not destroy records which have value.

The other side is that government should destroy records which no longer

have value. The relevant types of value contemplated by records retention

statutes are set forth as criteria in Section ll-8a of the Connecticut

General Statutes. These criteria are: "administrative, fiscal or legal"

value or usefulness and "historical value."

Before records destruction may be carried out by a public employer,

approval must be obtained from certain officials employed by the State

216 We must note an anomaly in the law that should quell any anxiety in the
labor relations community that employee discipline records accessioned to
the State Library would be promptly made available to the general public.
This anomaly is that records exempt from mandatory FOIA disclosure requ$re-
ments do not become subject to mandatory disclosure just because they have
been accessioned to the State Library. As was discussed earlier, most
employee discipline records, at least in individually identifiable form, are
exempt from mandatory disclosure under the FOIA. In the absence of legio-
lstive action, such records would remain exempt from mandatory disclosure
for a very long time indeed. It should also be noted that archivists are
not insensitive to personal privacy concerns of individuals. See, e.g* Sue
E. Zolbsrt.  Archives and ?lanuscri&

----------r  - s : Reference and Access, Society of
(Chicago. 1977) at D. 5 and nublished  oaner  delivered toAmerican Archivists (_ -. -

the Mid-Atlantic Regional irchives'conference: Alan Reitman *Freedom of
Information snd Privacy: The Civil Libertarian's Dilemma American Archivist
38, October 19'75, pp. 501-508 wherein Professor Reitman stated: "Legislative
and administrative bodies have been properly criticized for decision making
in executive sessions which deny citizens a look at how their government
operates; but absolute openness would intrude on many delicate matters
requiring privacy, such as collective  bargaining negotiations or private
personnel matters of government  employees.w p* 503.
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Library - the state Public Records Administrator and the state Archivist.

However, these officials have only limited discretion to disapprove public

employer requests for destruction of employee discipline records which the

. . .  . employer and the employee's representatite  have agreed, or which an arbitra-

tor has decided, are inaccurate or no longer relevant and necessary to the

purposes for which they were created and used by the employer. Whether or

not'employee discipline records continue to have administrative value is

determined by whether they are relevant and necessary for employee disci-

pline purposes. That is a question 'committed by law to the collectively

bargained judgment of the employer and the employee's representative or to

the judgment of an arbitrator. State Library officials have no authority to

review such judgments and accordingly may not reject requests for destruc-

tion of such records on the grounds that they continue to have administra-

tive value. Also, State Library officials have no authority to disapprove

such requested destruction of employee discipline records solely because

fixed time minimum retention periods in records retention schedules have yet

to expire. Fiscal value typically is not something which applies to

employee discipline records.

With the unlikely exception of fiscal value, the only basis upon which

the Public Records Administrator may disapprove requests for destruction of

employee discipline records made pursuant to collective bargaining agree-

ments, grievance settlements or arbitration awards is that such records

continue to have legal value or usefulness. Legal value justifying rejec-

tion of such requests exists only when the existence of legal value is clear

and substantial as discussed herein. The state  Archivist may disapprove

requests for destruction of such records only when he determines that the

records have historical value to the state warranting accession to the state

archives for permanent preservation. As is  discussed herein, employee
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discipline records will rarely be found 'to have such historical value so

long as the state Archivist continues to apply the principles of archival

analysis accepted and utilized by the archivist profession.

Whether or not employee discipline records are subject to mandatory

public disclosure under the FOIA is irrelevant in applying Section ll-8a's

criteria for destruction. Accordingly, State Library officials have no

authority to disapprove destruction requests on the basis of a record's

disclosure status under the FOIA.

Records retention statutes do not remove destruction of employee disci-

pline records from the scope of mandatory bargaining. However, they create

a duty to obtain approval from the Public Records Administrator before

destruction of such records may be carried out. The duty to make such a

request must therefore be considered an implied term of collective bargain-

ing agreements, grievance settlements or arbitration awards which require

expungement of employee discipline records. 217 Accordingly, failure or

refusal of the employer to make a good faith request for destruction will

constitute a repudiation of the agreement, settlement or award, a violation

of the employer's duty to bargain in good faith under the labor relations

statutes, and a prohibited practice under such statutes.

‘..L

217 Connecticut courts recognize the principle that "[u]nless  the agreement
indicates otherwise, a statute existing at the time an agreement is executed
becomes a part of it and must be read into it just as if an express provi-
sion to that effect were inserted therein." Hatch0  Corporation v.  Della
Pietra, 195 Conn. 18, 21, 485 A.2d  1285 (1985‘); State v. American News Co.,
152 Conn. 101, 111-12, 203 A.2d  296 (1964); Peoples Savings Bank v. Corrado,
151 Conn. 388, 390 198 A.2d  209 (1964);  Ciarleglio v. Benedict and Co.,
g, 127 Conn. 291, 293, 16 A.2d  593 (1940). Also see Housing Authorith of
City of Hartford v. NcKenzie, - -

36 c.supp. 515, 412 A.2d 1143 (1979) wherein
the court stated: "This constructive condition does not depend on the intent
of the parties, but is implied by law, 3A Corbin, Contracts Sec. 632. Not
only is the law that exists at the time the contract is made incorporated
therein, so too is the law as it exists when the contract is performed. See
17 Am. Jur. 2d,  Contracts Sec. 257; 17A C.J.S., Contracts Sec. 330." 36
CSupp.  at 521-22.
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VIII. The State Employee Relations .Act'a  Supersedence Provisions

The State Employee Relations Act contemplates the possibility of state

statutes conflicting with provisions of collective bargaining agreements.._

In this regard, Section 5-278(e)  of the Act has provided that:

Where there is a conflict between any agreement and an
employee organization and approved in accordance with the
provisions of sections S-270  to 5-280,  inclusive, on matters

* appropriate to collective baregaining, as defined in said
sections, and any general statute, or regulations adopted by
any state agency, the terms of such agreement-shall prevail... .

A condition precedent to such supersedence is the submission of a written

request for approval of such conflicting contract provisions when the

contract is presented to the General Assembly for approval or rejection.

Sec. 5-278(b).

The phrase "appropriate to collective bargaining, as defined in [the

Act]" refers to whether or not a subject is a legal subject of bargaining as

defined by the State Employee Relations Act. As is discussed in this deci-

sion, the subject of whether or not employee discipline records are accurate

or relevant and necessary for employee discipline purposes is a legal and

mandatory subject of bargaining. However, as is required under the MERA and

TNA, a condition precedent to destruction of such records pursuant to col-

lective bargaining agreements, grievance settlements and arbitration awards

is approval of the Public Records Administrator and the state Archivist as

discussed herein. 218

218 Public Act 86-471 creates an arbitration procedure which the parties
must follow if they fail to reach full agreement on terms for a collective
bargaining agreement. Whether an agreement is reached by the parties or
results from an arbitration award, only contract provisions which are
"appropriate to collective bargaining, as defined in [the Act]" may super-
sede state statutes and "non-mandatory subjects of bargaining" expressly
are not subject to the arbitration procedure. Sec. 4 of P.A. 86-411.

-149-



I X . conclusions  of Law

1. State labor relations statutes are intended to promote efficient

uninterrupted provision of government services and the well being of public

employees by imposing upon government a statutory obligationto  bargain with

the employees' exclusive representative over employee conditions of

employment.

2 . This statutory duty to bargain requires management and labor to

bargain over those conditions of employment which are mandatory subjects of

bargaining and to implement in good faith the terms of collective bargaining

agreements, grievance settlements and arbitration awards.

3 . The Legislature is presumed to have intended that the set of

statutes as a whole be read together to create a harmonious body of law and

that statutes be construed, if possible, to avoid conflict between them. It

is therefore required that labor relations statutes be interpreted in light

of other statutes and such other statutes be interpreted in light of labor

relations statutes.

49 Nhen  a condition of employment is a mandatory subject of bargaining

under the balancing test set forth in DeCourcy  and Town of East Haven,

Decision 30. 1279 (1975), and negotiation of that subject is critical to

labor and management's ability to resolve disputes in a vital area of

collective bargaining, the clearest and most specific statement of

legislative intent is required before such a subject may be found exempt

from the scope of mandatory bargaining.

5 . Destruction of employee discipline records is a mandatory subject

of bargaining under the aforementioned balancing test and negotiating such

destruction is critical to labor and management's ability to resolve

disputes in the vital bargaining area of employee discipline and discharge.
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6.  The decision to destroy an employee discipline record, either when

that decision is made by mutual agreement of the public employer and the .

exclusive bargaining representative, or by an arbitrator's award, reflects
_:

.s.. the judgment that the record in question'is inaccurate or no-longer  relevant
..-.  , ,
and necessary for employee discipline purposes. 219

7 . The purpose of the state Personal Data Act is to protect the

privacy of persons who are the subject of government records by, inter alia,-m

prohibiting government from.maintaking, including-disseminating, personally

identifiable government records that are inaccurate or irrelevant and

unnecessary.

8 . The state Personal Data Act requires destruction and prohibits

public dissemination of employee discipline records which:

(a) because of name, identifying number, mark or description can

be readily associated with a particular person; and

(b) are either inaccurate (if the public employer has agreed with

the employee that they are inaccurate) or irrelevant and unnecessary to

a lawful purpose of the agency. Whether an employee discipline record

is irrelevant and unnecessary is determined by whether the record

continues to be relevant and necessary for the purposes for which it

. was created and used (i.e.  employee discipline purposes).

9. Accordingly, when an employee discipline record is required to be

destroyed by a collective bargaining agreement, grievance settlement or

arbitration award, there exists contemporaneous duties under the applicable

219 The phrase "such employee discipline records," as used hereinafter in
these conclusions, means employee discipline records which are inaccurate
and/or no longer relevant and necessary for employee discipline purposes and
are required to be destroyed by a collective bargaining agreement, grievance

settlement or arbitration award.
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labor relations statute and the Personal  Data Act to destroy such employee

discipline records.

10. However, before destruction of such employee discipline records

may be carried out, the public employer must request and obtain approval

from the state Public Records Administrator and the state Archivist.

11. It is the purpose of state records retention statutes that records

having administrative, fiscal, legal, or historical value be preserved, and

that records without such value be destroyed.

12. Under Section 11-8a  of the'connecticut  General Statutes, the

Public Records Administrator may disapprove requested destruction of

government records only if they have ftadministrative,  fiscal or legal"  value

or usefulness within the meaning of Section II-Sa  of the Connecticut General

Statutes and the state Archivist may disapprove requested destruction of

government records only if they have "historical value to the state"

warranting accession to the state archives for permanent preservation.

13. It would constitute a violation of the public employer's duty to

bargain in good faith under labor relations statutes and be a prohibited

practice for the employer to refuse or fail to make a good faith request to

the Public Records Administrator for approval to destroy such employee

discipline records. 220

14. The public employer need not wait for fixed time minimum retention

periods in records retention schedules published by the State Library to

expire before requesting the Public Records Administrator's approval to

destroy such employee discipline records.

220 A separate request need not be made to the state Archivist because
under existing procedures in the State Library, the Public Records
Administrator makes the referral to the state Archivist.
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15. The Public Records Administrator and the state Archivist are

without authority to deny a public employer's request to destroy such

employee discipline records on the basis that fixed time minimum retention

periods  in applicable records retention schedules have-  not yet expired.

16. Whether employee discipline records have administrative value or

usefulness is based upon whether the records have value or usefulness for

employee discipline purposes and that is a question committed to the

discretion of the public employer and exclusive bargaining representative or

to arbitration.

17. Accordingly, the Public Records Administrator has no discretion to

deny a public employer's request to destroy such employee discipline records

on the basis that they have continuing administrative value or usefulness.

18. Although the Public Records Administrator theoretically could

disapprove a request for destruction of employee discipline records on the

basis of continued fiscal value, it appears that such employee discipline

records rarely if ever will have such value.

19. The Public Records Administrator has discretion to disapprove

requests for destruction of such employee discipline records on the basis of

continued legal value or usefulness.

20. In light of the strong and clear public policies behind, and the

requirements of, labor relations statutes and the Personal Data Act, the

Public Records Administrator's‘discretion  under Section ll-8a  to disapprove

destruction of such employee discipline records on the basis of continued

legal value or usefulness must be narrowly construed. Accordingly, the

Public Records Administrator may only disapprove requests for destruction of

such employee discipline records on the basis of their having legal value or

usefulness if one of the following two conditions exist:
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(a) The record is clearly relevant to an existing or foreseeable

lawsuit that is likely to arise and which would involve substantial

rights of third parties;

(b) The record is clearly relevant to an existing or foreseeable

governmental investigation that is likely to arise concerning

violations of criminal or civil law.

.' 21. The state Archivist has discretion to disapprove requests for

destruction of such employee discipline records when he determines that they

have historical value to the state warranting accession to the state

archives for permanent preservation. With the exception of arbitration

awards, such employee discipline records will rarely have such value under

accepted principles of archival appraisal.

22. It is the purpose of the FOIA that records maintained by

government be disclosed to the public, except where competing public

policies recognized in the FOIA or other state statutes allow or require

non-disclosure.

23. Destruction of government records affects the FOIA policy favoring

disclosure only to the extent that such records are subject to mandatory

disclosure under the FOIA.

.24. Such employee discipline records are exempt from mandatory public

disclosure by operation of one or more of the following:

(a) in most instances by FOIA Section l-19(b)(2)'s  exemption for

"public records" which are "personnel or medical and similar files the

disclosure of which would constitute an invasion of personal privacy";

(b) except for the final product of collective bargaining by FOIA

Section 1-19(b)(9)' s exemption for "public records" which are %=cords,

reports and statements of strategy or negotiations with respect to

collective bargaining";
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(c) FOIA Section l-lg(a)'s  provi-so that government records are not

"public records" and disclosure is not required, when other state

statutes allow or require non-disclosure. The Personal Data Act

prohibits government from disclosing personally identifiable government

records that are inaccurate (if the agency has agreed they are

inaccurate) or irrelevant and unnecessary to a lawful purpose of the

.. agency. Accordingly, government is prohibited from disclosing such

employee discipline records and they are n-ot  "public records."

25. The FOIA establishes no duty to create records and no duty

independent from records retention statutes to refrain from destroying

records.

26. Section.l-21K  of the FOIA applies only to "public records" within

the meaning of Section 1-19(a)  and requires preservation of even those

records only for so long as such records continue to have administrative,

fiscal, legal or historical value or usefulness within the meaning of

Section ll-8a.

27. Whether a record is subject to mandatory public disclosure under

the FOIA is irrelevant to whether it has administrative, fiscal, legal or

historical value or usefulness within the meaning of Section ll-8a.
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x. DECLARATORY RULING

By virtue of and pursuant to the powers vested in the Connecticut Stat@
I

Board of Labor Relations by Section J-176  of the Uniform Administrative

Procedures Act and by the Municipal Employee Relations Act, State Employee

Relations Act and School Board-Teacher Negotiations Act, we hereby issue the

following Declaratory Ruling.

. Destruction  of employee discipline records pursuant to collective bar-

gaining agreements, arbitration awards or grievance-settlements is a manda-

tory subject of bargaining and such agreements are legal and enforceable.
. .

However, as a condition to carrying out destruction of such records pursuant

to such agreements, awards or settlements, the public employer must make a

good faith request and obtain approval from the Public iiecords  Adminis-

trator. The Public Records Administrator must approve such requests unless

the records:

(1) have fiscal value (as discussed herein, such value will rarely, if

ever, exist),

(2) have clear and substantial legal value as described herein, or

(3) have historical value, in the judgment of the state Archivist,

justifying accession to the state archives (i.e. State Library or approved

private historical society) for permanent preservation.
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