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D E C I S I O N
and

DISMISSAL OF COMPLAINT

On January 5, 1984,  Local 531, Service Employees International Union
(Union) filed a complaint with the Connecticut State Board of Labor
Relations (Labor Board) alleging that the Town of West Hartford (Town) has
engaged and is engaging in prohibited practices within the meaning of
Section 7-470 (a) (4) of the Municipal Employee Relations Act (the Act) by
denying Gary Boudreau "the requisite annual training necessary to perform
his job duties in a responsible and safe manner." The complaint was amended
on January 14, 1985 to reference another employee in the same job classifi-
cation (Tree Trimmer).

After the requisite preliminary steps had been duly taken, the matter
was brought before the Labor Board for a hearing on January 14, 1985. Both
parties appeared at the hearing and were provided a full opportunity to
present evidence, examine and cross-examine witnesses, and make argument.
Both parties filed written briefs.

On the basis of the record before us, we make the following findings of
fact, conclusions of .law,  and'dismissal of complaint.

Findings of Fact

1. The Town of West Hartford (the Town)-is an employer within the
meaning of the Municipal Employee Relations Act (Act).



2 . Local 531,  Service Employees International Union (Union) is an
employee organization within the meaning of the Act and the exclusive
representative for purposes of collective bargaining of certain Town
employees.

3.  The Town and the Union were, at all times relevant to this
proceeding, parties to a collective bargaining agreement which covered
employees in the Buildings and Grounds Division of the Department of Human
Services.

4.  Gary Boudreau and William Hassett are employed by the Town in the
job classifications of Tree Trimmer and Senior Tree Trimmer, respectively.
Both positions are covered by the parties' contract. Boudreau has been
employed in his position since January 28, 1980. Hassett has been employed
since approximately.1973.

5. Both Boudreau and Hassett are employed in the Buildings and Grounds
Division within the Department of Human Services of the Town, and their
appointing authority is the Director of Human Services, Ernest St. Jacques.

6.  bn January 26,  1984, Boudreau attended a meeting of the Connecticut
Tree Protective Association (VTPA"). He took a vacation day .and  paid his.
own $24  registration fee.

7. In the past four years (1980 through 1983) the Town had sent
Boudreau to approximately seven such CTPA meetings on work-time and paid the
.required  fee, not-at his request but at the request of his supervisor.

8. On December 20, 1983, a grievance was filed complaining that the
Town violated Article XI, Section 7 of the.  contract by not allowing Boudreau
to attend the CTPA meeting on work time. Boudreau's  grievance was denied at
Steps 1, 2 and 3 of the contractual grievance procedure and has been
appealed by the Union to arbitration.

9. The Town sent two other employees of the Buildings and Grounds
Division to the January 1984 CTPA meeting: Senior Tree Trimmer William
Hassett, and Park Maintainer III Ormand Pines, the supervisor of Boudreau
and Hassett.

10. Hassett had been attending at least one meeting per year of the
CTPA while he was employed by the Town, which paid the registration fee.

11. At the time of the January 1985 CTPA meeting, Hassett was told that
he.would  have to use vacation time in order to attend.

12. On January 4,  1985, a grievance was filed over the Town's refusal
to permit Hassett to attend the CTPA meeting on work time. As of the date
of the hearing in this case, that grievance had been processed through
Step 1, where it was denied by the Manager of Buildings and Grounds.

13. The grievance procedure culminates in final and binding
arbitration.
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q4. Article XI, Section 7,  of the contract provides:

"The parties agree that reasonable safety standards
shall be observed on the job, as required by OSHA  or
other authorities. The Town shall provide required
safety equipment. Violations of this Section shall be
subject to the grievance procedure only if the
grievance is presented by the Hnion.  No employee shall
be required to perform any task which constitutes an
unreasonable risk to his health of safety."

(Exhibit 2, at 19)

15. Article XI, Section 4 of the collective bargaining agreement
statesin  relevant part:

"Employees shall be granted leave with pay.for  'the
following reasons and subject to the following restric-
tions: . . . (4) Participation in conferences or
official meetings which enhance the employee's value to
the Town and approved by the appointing authority.
'(5) Partic ipation in education or training courses
which enhance the 'employee's value to.the  Town and
approved by the appointing authority."

(Exhibit 2 at 18)

1 6 . The decision as to who would attend the January 1984  and January
1985  CTPA meetings was made by the appointing authority, Mr. St. Jacques.

17. St. Jacques based his decision primarily on budgetary reasons and
that "any information that was handed out could be brought back to other
employees."

18. Boudreau holds an arborist license and a custom grounds license.
He obtained the arborist license in 1978, before his employment by the Town,
and renewed it in 1984.

19. Hassett holds an arborist license which he obtained in 1971  before
he began work for the To-wn; it was renewed in 1983.

20. The only license required for employment by the Town as a Tree
Trimmer or Senior Tree Trimmer is a Connecticut driver's license; an
arborist license is not required.

21. Boudreau does tree work outside of his Town employment, which work
includes use of pesticides that he could not purchase without his arborist
license.

22. Hassett also does tree work outside of his Town employment, which
work includes spraying and use of restricted use chemicals.

23. Mr. Pines, Boudreau's  and Hassett's  supervisor, is accountable for
use and storage of restricted use chemicals.



24. A number of other bargaining unit employees apply pesticides,
herbicides and fungicides in their work. These include employees classified
as Park Maintainers who do not have an arborist license. None are required
to have such a license.

Conclusions of Law

1. A unilateral change in a condition of employment involving a
mandatory subject of bargaining constitutes a refusal to bargain unless
committed to the employer's discretion by a specific article of the
contract.

2. Article XI, Section 4 of the contract allows the Town to determine
whether a conference, training seminar, enhances the employee's value to the
Town.

3. The Union bargained away any right to object to the change in the
practice of sending Hassett and Boudreau to the CTPA meetings.

Discussion

The central argument put forward by the Union is that the Town has vio-
lated its statutory duty to bargain in good faith by unilaterally'changing a
condition of employment. Specifically, the Town's refusal to alIow  members
of the Union's bargaining unit (Hassett and Boudreau) to attend meetings of
the Connecticut Tree Protective Association at Town expense was a departure
from past practice.

In its basic statement of the law, the Union is correct that an
employer's unilateral change in existing conditions of employment which
involve a mandatory subject of bargaining will constitute a refusal to
bargain in violation of Section 7-470 (a) (4) of the Act unless the employer
proves an adequate defense. NLRB V.  Katz, 369  U.S. 735 (1962); West
Hartford Education Association v.  DeCourcy, 162 Conn. 566 (1972); State of
Connecticut (Executive Branch), Decision No. 2052 (1981); Redding  Board of
Education, Decision No. 1922 (1980); Tow-n of Newington Bd. of Ed., Decision
No. 1116 (1973),  aff'd  in Town of Newington v. Connecticut State Board of
Labor Relations, Docket No. 109307  (Court of Common Pleas, Hartford J.D.,
December 11, 1973), Kinmouth, J.

That a unilateral change has in fact occurred can be established by
proving the existence of a fixed practice prior to the alleged change and a
clear departure from that practice without bargaining. Redding  Board of.
Education, Decision.No. 1922 (1980); Town of Clinton, Decision No. 2168
-(1982);ity  of Torrington, Decision No. 2172 (1983); Town of East Haven,
Decision No. 2300 (1984). However, we also have held that the prohibition
on unilateral change is affected by the terms of the existing collective
bargaining agreement. In Town of Newington, supra, we held that "the
clearest example of the difference which a contract may make [in the duty to
bargain collectively] exists where the contract contains either express or
implied consent to the type of unilateral action allowed." Hence, when an
employer raises the collective bargaining agreement as a defense for
unilateral change, we must look to and interpret the contract to determine
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whether the contract permits the
supra; Bolton  Board of Education,
of Education, Decision No. 1671 (
Comptroller;), Decision No. 1871
Town of North Branford, supra.

change. See, e.g. Town of Newington,
Decision No. 1618 (1978);  Hartford Board

1978); State of Connecticut (Office of
(1980); Edding  Board of Education. suura:

The Union argues that the CTPA meetings were necessary for Boudreau and
Hassett to retain their aborist license since the license is a functional
necessity to perform the job of Tree Trimmer. Additionally, the information
imparted by these CTPA meetings is essential to the health and safety of
these employees. These are supporting arguments which address the issue as
to whether or not a CTPA meeting is a mandatory subject of bargaining.
Whether attendance at this meeting is a mandatory subject is a question we
need not decide. The parties have in fact negotiated the issue of educa-
tion and training. The Contract in Article XI, Section 4, provides that
t'Employees shall be granted leave with pay"  for "participation in confer-
ences or official meetings . . . education or training courses which enhance
the employee's value to the Town and approved by the appointing authority."
We think that this language standing alone provides the Town with the
discretion to decide whether to send an employee to any conference, meeting
or training session. The fact that the Town for the past several years has
automatically sent Boudreau and Hassett to the Connecticut Tree Protective
Association meeting does not negate.this  discretionary authority. Clearly,
the Town has the right to revert to the format embodied in the Contract.
See Town of East Windsor, Decision No. 2334 (1984).

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low
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