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DISMISSAL OF ELECTION OBJECTIONS

and

CERTIFICATION OF REPRESERTATIVE

This case is a sequel to our decision in City of Bridgeport, Decision
No. 2482 (April 17, 1986) which involved the sa;ne  parties as in the present
case. The procedural *background  to Decision No. 2482 was set fortn  as
follows in that decision:

On February I,‘ 1985,  the Brotherhood of,Municipal  Employees (the
Petitioner) filed with the Connecticut State Board of Labor Relations
(the Labor Board) a representation petition pursuant to Section 7-471
(1) of the Municipal Employee Relations Act (the Act) alleging that
the following employees  of the City of Bridgeport (the City) wish to
be represented by Petitioner for purposes of collective bargaining:

'All Attendants, Operators, Maintenance tiployees  at
the Sewage Treatment Plants of the City of Bridgeport.

(Ex. 7)
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This group of employees the Petitioner seeks to represent will be
'. *. referred to in this decision as "the claimed unit.*' These employees

I are currently part of a much larger bargaining unit of over seven
hundred (700) City employees represented by the National Association
of Government Employees Rl-200 (NAGE). This-bargaining unit, includ-
ing the claimed unit within it, will be referred to in this decision
as "the existing unit."

After the requisite preliminary administrative steps had been
taken, including demonstration by the Petitioner of the required
showing of interest from employees. in,the  claimed unit (Ex. 2), the
petition was brought before the Labor Board for hearings on May 20
and.August  6, 1985. At the hearing, all parties were provided a full
opportunity to adduce evidence, examine and cross-examine witnesses,
and make argument. By October 3,  1985, the Petitioner and RAGE had
filed written post-hearing briefs. The City took no position on the
petition and did not file a brief.

The sole issue in dispute in the proceedings that led to Decision No. 2482
was whether the petition filed by BMW was timely. We decided the petition
was timely under our rule in' Woodstock Board of-Education, Decision -No.  1992
(i981)  and accordingly issued the following Direction of Election:

By virtue of.and  pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal.Employee  Relations
Act, it is

ORDERED and DIRECTED that an election by secret ballot shall be
conducted under the auspices of the Agent.of  the Labor Board within
thirty (30) days of the issuance.hereof,  among Attendants, Operators,
and Maintenance employees at the Sewage Treatment Plants of the City
of Bridgeport who were on the payroll of the City on the date of,this
Decision, and who remain on the payroll on the date of the election,
to determine whether they desire to be represented by the Brotherhood
of Municipal Employees -or- National Association of Government
Employees, Rl-200 -or-  Neither of Them.

Pursuant to Decision No. 2482, the Board Agent, John W. Kingston,
directed the City to post a *'Notice  of Eleotiontl describing inter alia the
date, location and time of the election, as well as the quesstx  on
the ballot. Attached to the "Notice of Election" was a sample ballot which
was also to be posted. The Notice of Election and the sample ballot
described the ballot question as whether employees desired to be represented
for purposes of collective bargaining by the tlBrotherhood  of Municipal
Workers -or- National Association of Government Employees, Local RI-200 -or-
Neither of Them." Copies of the Notice of Election, including the sample
ballot, were sent to NAGE at the same time they were sent to the City. Also
included,with  the "Notice  of Election" and sample ballot was a list of
employees eligible to vote in the election. That list was to be posted. A
copy was sent to all parties,including  NAGE..  This list had been provided to
the Labor Board by the City at the Board Agent's request and was supposed to
include all employees eligible to vote 'under the terms and conditions set
forth in Decision No..2482. That list included on it the following
statement:
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Any employee whose name may have been omitted from the list .
and who feel they may be eligible to participate in the
election, shall present themselves to the Agent of the Board
at the time of the election and make their reasons known.

The election was scheduled for May 16, 1986. Assistant Labor Relations
Agent Manfred  Muenz was at the election site to conduct the election on be-
half of the Board Agent. Each party had an observer present before, during
and after the election.

The results of the election are set forth in the *Report Upon Secret
Ballot" prepared by Assistant Agent Muenz and-signed by the parties'
observers.

The undersigned hereby make their finding with respect to
the result of the secret ballot. -.

Number of Ballots Cast . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34
Number of Ballots Counted . . . . . . . . . . . . . . . . . . . . . . . . . 31
Number of Votes IN FAVOR of

BROTHERHOOD OF MUNICIPAL WORKEti  . . . . . . . . . . . . . . 27’
NATIONAL ASSOCIATION OF GOVERNMENT

EMPLOYEES, LOCAL Rl-200 . . . . . . . . ..e............
NEITHER OF THEM . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

+.
.-

Number of Blank Ballots . . . . . . . . . . . . . . . . . . . . . . . . . . . 0
Number of Void Ballots . . . . . . . . . . . . . . . . . . . . . . . . . . . . 0-
Number of Challenged Votes . . . . . . . . . . . . . . . . . . . . . . . . 3

c

Unless objections to this report are filed within five days
after the date hereof (excepting Saturday, Sunday and Holidays),

the Agent of the Board will recommend that the case be closed.
. After a case is closed the ballots will be destroyed..

Signed at Bridgeport, Connecticut, this sixteenth day of May, 1986.
. '

s/ Manfred  Muenz
Connecticut State Board
of Labor Relations

s/ Lawrence J. Condon
City of Bridgeport

s/ Richard A. Faustine
Brotherhood of Municipal Workers

s/ Louis Spetrino
National Association of Government
Employees, Local Ri-200

At no time before or during the election did NAGE present any objections to
the procedure used to set up or conduct the election. On May 22, 1986, NAGE
filed with the Labor Board the following objections to the election:
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This letter constitutes the objection of the NAGE Local RI-200 to
the above referenced election held Friday May 16, 1986.

Grounds for objection are:

1) That the order of the Board 9ecision  No. 2482 dated
April 17, 1986"  that employees eligible to vote in
said election would be those on the payroll by the
City on the date of the Decision, was arbitrary and
capricious and in violation of Section 7-471-14(c);

2) That the eligible employee list supplied and posted
by the Board and used by the Board Agent at the
election site, and the list supplied by the employer
were inacurate  and conflicting.

The NAGE Local RI-200 requests a hearing on these .objections.
(Ex. 2)

A hearing was held on NAGE's  objections on May 29, 1986. All parties
appeared at the hearing and were provided a full opportunity to adduce evi-
dence,,examine  and cross-examine witnesses, and make argument. During the
hearing, NAGE amended its objections to include a third claim that it should
have been identified on the "Notice  of.Election,"'sample  ballot and actual

election ballot as "National Association of Government Employees, Local
RI-200, SEIU, AFL-CIOfi  rather just "National Association of Government
Employees, Local R>-200.f1

On June 16,  1986, BMN  and NAGE filed post hearing briefs with the Labor
Board. The City chose not to file a brief..

Discussion

NAGE has made three objections to'the conduct of the election, which it
argues should result in an order that the election be set aside.

The objections and the argument in support thereof as set forth in
NAGE's  brief are set forth and answered below:

1. First Objection

THE BOARD OF LABOR RELATIONS VIOLATED THE
M.E.R.A. BY ORDERING THAT THE EMPLOYEES
ELIGIBLE TO VOTE IN THE ELECTION WERE  THOSE
ON THE CITY PAYROLL ON THE DATE OF THE
DECISION OF ELECTION.

In its order of election of April 17, 1986 (Decision No. 2482),
the Board of Labor Relations ordered that the employees eligible to
vote would be those "who were on the payroll of the City on the date
of this Decision, and who remain on the payro,ll  on the date of the
election." This order is in direct.violation  of the election proce-
dure under the M.E.R.A., as outlined in.the  Labor Board's Rules and
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Regulations, Section 7-471-14(c). : This section requires that the
"employees eligible to vote shall be those on the payroll on the
date of the filing of the petition or such other date as the board ,
may order upon the showing of extraordinary circumstances or by con-
sent of the parties, and who remain on the payroll on the date of
the election."

The parties did not consent to an eligibility list based upon
employees on the payroll on the date of the Decision directing the
election. For this reason, the Board's order regarding voter
eligibility must be based upon a showing of extraordinary circum-
stances in order to avoid a 'violation of election procedure under
the M.E.R.A. There were no such extraordinary circumstance.s  in the.
present case justifying the eligibility of employees hired after the
date the election petition was filed. Adherence to Section 7-471-
14(c) would best promote the hamonious  labor-management relations

for which the Act was designed. The employer's hiring decisions.,
for example, might be affected by the knowledge that an election is
scheduled. Use of the petition-filing date for determining voter
eligibility avoids the potential friction which might be caused by
the possibility that an employer's hiring decisions might be. based
upon an attempt to influence the election. Since no extraordinary
circumstances existed, the Board violated section 7-471-14(c)  by
not using the election-petition filing date for determining'voter-
eligibility.

(NAGE brief pp. 2-3)

This objection must be dismissed both on the merits and because it has
been waived. The eligibility date set for employee participation in the
election uas established in Bscision  No. 2482. Persons,emploped  in posi-
tions within the claimed unit on the date Decision No. 2482 was issued (i.e.
April 37, 1986) and who remained so employed on the dateof  the election
( i.e. May 16, 1986) were eligible to vote. The petition filed by BMW was
filed on February 1, 1985. That was well over a year before the date of the
election. Through natural attrition some employees were likely to have left
employment and new employees hired to take their place. To have used
February 1, 1985 as the eligibility date would have resulted in such new
employees being disenfranchised from the opportunity to vote despite their
having worked in unit positions for a substantial period of time.  This time
delay was an extraordinary circumstance. 'I'ypically,  elections held pursuant
to representation petitions are conducted within weeks or a very few months
from the time a petition is filed. Thus the usual approach contemplated by
Section 7-471-14(c) of our regulations results in a reasonable period of
time elapsing between filing of a petition and conducting an election.* By
choosing April 17, 1986 as the date for voter eligibility, tne  time lapse
contemplated by the regulation uas  closely approximated.

RAGE  points out that the employer might have engaged in hiring
practices designed to influence the outcome of the election. In response.,

* The delay in the present case resulted from the need to adjudicate the
timeliness objections raised by RAGE  against the petition, objections which
we ultimately found to be without merit.
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it must first be pointed.out that there i's absolutely no evidence that such '
.occurred  in the present case. With respect to the possibility of that
happening in future.cases, we would consider allegations and evidence of
such in determining eligibility dates. If it appears that an employer has
attempted to influence the outcome of an election through its hiring
practices since the petition was filed, we may find that factor outweighs
disenfranchisement of some voters and therefore'use the date the petition
was filed to determine voter eligibility. However, as is discussed above,
there is no evidence that this was a problem in the presentcase. '

Finally, NAGE was well aware of the date set for eligibility of voters
long before the election was held. Yet, NAGE knowingly waited until after
the election was held and it had lost by an overwhelming margin before
raising its objection to the eligibility date. In our case law, it has
been repeatedly made clear that if a party has knowledge of facts which it
believes form the basis for an objection, that party must raise that objet-
tion before the election is conducted. Otherwise, the other parties and
this agency expend time, effort and money in reliance upon the belief that
the election is being properly conducted. Under such circumstances, the
party who waits until the results of the election are in to make its
objection ordinarily waives its right to object. See, e.g. Town of Groton,
Decision No. 841 (1968j; l?artford Board of Education, Decision No. 970-A
(1971); Town of Farmington Board of Education, Decision No. 1261.(1974)  and
Decision No. 1261-A (1975); State of Connecticut (Corrections), Decision No.
1442 (1976);  State of Connecticut (NP-3), Decision No. 2095-A (1981). Under
the rule.set forth in these cases, NAGE has clearly waived any right to
object to the voter eligibility dates set forth in Decision No. 2482.

2. Second Objecti&

THE ELIGIBLE EMPLOYEE LIST SUPPLIED
BY THE BOARD AND USED AT THE ELECTION
SITE WAS INACCURATE

The eligibility list used at the May 16, 1986 election con-
tained individuals who were employed by the City of Bridgeport
after February 2, 1985. Since these individuals were hired after
the filing of the election petition, they should not have been
eligible to vote.

The eligibility list also conflicted with the list supplied
by*  the employer pursuant to section 7-471-14(d)  of the Board's
Rules and Regulations. The elilgibility list  used at the election
contained names not listed on the roster supplied by the employer.
This discrepancy makes the eligibility of the individuals not
named on the employer's roster questionable.

The eligibility list also contained the name of an employee
who was out on worker's compensation and not actively working for
the City at the time of the election. This employee, Mr.  Donald
Quellette should not, therefore, have been eligible to vote.

(NAGE brief, p. 4)
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The first paragraph of this second objection is a reiteration of the
first objection which we discussed and denied in the preceding part of this
discussion.

.The second paragraph alleges a conflict between certain employee lists
relevant to the election. The first conflict alleged is that an unspecified
number of names on the voter eligibility list posted with the "Notice  of
Election" were different from names included on the list of names and
addresses provided by the City to NAGE and BMW pursuant to Section 7-471-14

(d) of the regulations. That Section states:

(d) At least seven days prior to the election, the employer
shall furnish, to each labor organization which is a party to the
proceeding, a list Uf the names and addresses of the employees in
the appropriate unit who were on the payroll on the date of the
filing of the petition, or such other date as the board may order
upon'the showing of extraordinary circumstances or by consent of
the parties, and who are on the payroll at the time of the sub-
mission of the list.

The purpose of the Section 14(d)  list is to enable participating parties to
effectively wage an election campaign by being able to contact employees at.
their homes. The purpose of the voter list posted with the "Notice of
'ElectionV1  is to assist employees to know they are eligible to vote in the
election. A conflict in the names contained on such.lists  could result in
an election being overturned if the number of such conflicts were numeri-
cally as high as the difference in the number of votes that determined the
outcome of the election. To the extent that there were minor conflicts in
this case, they were nowhere near enough to have affected the twenty-seven
(27) to four (4) vote which went in BMW's  favor and against NAGE. Moreover,
it cannot be overlooked that as the long-time incumbent union, any problems
with the Section 14(d) list should have present&d l+ittle  or no obstacle for
NAGE in knowing the home address of voters, while it could more likely have
been a problem for the non-incumbent BMN. In any event, NAGE knew of any
conflicts between these two lists at least seven (7) days before the
election and made no objection mtil  after the election. As discussed
earlier, this constitutes a waiver of the objection under our case law.

The second conflict in lists raised by NAGE has to do with the list of
eligible voters used at the election site to determine eligible voters.
Here again, NAGE has produced no showing that the number of alleged dis-
crepancies was sufficient to affect the outcome of the election. It is also
significant that even if a person's name is not on the voter eligibility
list used at the election, he or she can still vote a challenged ballot
'pursuant to Section 7-471-15 of our regulations. In addition, not only did
NAGE not raise this objection (despite advance knowledge) before the voting'
began, but according to the uncontradicted testimony of Assistant Agent
Muenz at the hearing, all parties (including NAGE) agreed to the voter eli-
gibility list used at the election site. For both of these reasons, NAGE
has clearly waived any objection to the voter.eligibility  list used at the
election.

Finally, with respect to Donald Ouellette; NAGE claims he should not
have been allowed to vote because he was on worker's compensation leave at
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the time of the election. This does not affect Ouellette's  eligibility to
vote. An employee who is on leave is still an employee's0 long as he has at
least a reasonable expectation of returning to work after the leave. If
NAGE held a different view, it could have challenged Ouellette's  vote. And
even if NAGE had an acceptable reason for failing to challenge Ouellette's
vote during the election, his vote could not have altered the outcome of the
election given the margin by which B.W  won.

3. Third Objection
NAGE LOCAL RI-ZOO WAS PREJUDICED BY
THE BOARD'S FAILURE TO LIST "NAGE,
SEIU, AFL-CIO" OH THE ELECTION BALLOT.

The official ballot used for the election did not contain the
full, proper name of the incumbent union. The National Association
of Government Employees Service Employees International Union, is a
member of the AFL-CIO. The election ballot did not contain any
.mention  of the Service Employees International Union (SEIU) or the
AFL-CIO. This omission certainly harmed the union and affected the
outcome of the election.

Since "SEIU, AFL-CIO"  was omitted from -the ballots, the par- -
ticipants in the election were not given the complete information
necessary for their choice. The participants were not informed by
the ballot that NAGS  is affiliated with the SEIU and is a member.of
good standing with the AFL-CIO. This information most certainly
should have been included to allow the voters to make their deci-

sion. The failure of the Board to list "NAGE,  SEIU, AFL-CID on the
election ballot prejudiced, flAGE.by  not including the basic, vital
messages which affiliation tiith  SEIU, andmembership in the AFL-CIO
entail.

(NAGE brief, p. 5)

The policy of this agency in elections always has been to list a union
on the election ballot and on all postings exactly.as  that union asks to be
listed, so long as there is no misrepresentation. Never in this election
did the Board or any of its employees deny a request by NAGE to add "SEIU,
AFL-CIO" to its designation. If such a request had been made, it would ha&
been granted. The only reason "SEIU,  AFL-CIO" was not included was because
NAGE consistently and uniformly listed itself'without  "SEIU,  AFL-CIO" in the
proceedings that led to the election. SAGE hew all along how it was going
to be designated on the ballot, but XAGE  did not object or request the
addition of YSEIU, AFL-CIO." Having knowingly waited until it lost the
election twenty-seven (27) to four (4), it cannot raise that objection now.
It has been waived.

Dismissal of Objections
and

Certification of Renresentative

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Hunicipal  Employee Relations Act, it is
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.

ORDERED, that the Objections to the election conducted by the Connec-
ticut State Board of Labor Relations on May 16, 1986, be, and the same
hereby are, dismissed; and it is

-

CERTIFIED, that the Brotherhood of Municipal. Workers has been selected
as the representative for the purposes-of collective bargaining by a
majority of Attendants, Operators, and Maintenance employees at Sewage
Treatment Plants of the City of Bridgeport, and that the Brotherhood of
Municipal Workers is the exclusive bargaining representative of all said
employees for the purpose of collective bargaining with respect to wages,
hours and other conditions of employment.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By .' s/ Patricia V. Low
Patricia V. Low

s/ Ann M. McCormack
Ann M. McCormack

T O :

The Honorable Thomas W. Bucci
Mayor, City'of  Bridgeport
City Hall, 45 Lyon Terrace
Bridgeport, Connecticut 06604

CERTIFIED (RRR)

David Dunn, Labor Relations Officer
City of Bridgeport
City Hall, 45 Lyon Terrace
Bridgeport, Connecticut 06604

Stanley Krivlcky
127 Remington Street
Bridgeport, Connecticut 06610*

CERTIFIED (RRR)

Damon Shingleton, Connecticut Director
National Association of CERTIFIED (RRR)
Government Employees -
1800 Silas Deane Highway
Rocky Hill, Connecticut 06067

David J. Morrissey, Esq. '
NAGE
1800 Silas Deane Highway
Rocky Hill, Connecticut 06067
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