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DECISION
and

DISMISSAL OF COMPLAINT

On January 12, 1984, the International Brotherhood of Police Officers,
Local 335 (the Union) filed with  the Connecticut State Board of Labor
Relations (the Labor Board)-a complaint alleging that the Town of Bloomfield
(the Town) ha4  engaged and was engaging in practices prohibited by Section
7-470 of the Municipal Employee Relations Act (the Act) in that:

* The Town of Bloomfield has unilaterally changed conditions
of employment in regards to,vacation  time.
That on or about December 15, 1983 the Chief of Police
issued a policy.change  on patrol overtime and the granting
of vacation time. Such action is prohibited under the
M.E.R.A.

(Ex. 1)

After the requisite preliminary administrative steps had been taken,
the Board Agent recommended dismissal of the complaint based on the report
filed by Assistant Labor Relations Agent Katherine Foley on December 4,
198'4. The Union objected to the recommendation of dismissal. A hearing
was held before the Labor Board on July 11, 1985. Both parties were



. -

represented at the hearing and were provided a full opportunity to adduce
evidence, examine and cross-examine witnesses, and make argument. Written
post hearing briefs were subsequently filed by the parties in October, 1985.

Based on the record before us, we make the following findings of fact,
conclusions of law and dismissal of the complaint.

Findings of Fact

1 . The Town is a municipal employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act
and at all times relevant to this cas e has been the exclusive bargaining'
representative for uniformed and investigatory employees in the Town's
Police Department.

3. The parties have had collective bargaining agreements (the
Contracts) in effect covering the bargaining unit represented by the Union.

4. One of these Contracts covered the period July 1, 1981 - June 30,
1983 (the 81-83 Contract); another covered the period July 1, 1983 - June
30, 1986 (the 83-86 Contract).

5:. Through three shifts each day the Town provides police services
twenty-four hours a day, seven days each week.

6. Police department employees are often scheduled to work weekends
and holidays as part of their regular work schedule.

7. Employees are entitled to,vacation  leave as a benefit of their
.employment. Article XII, Sections 3 and 5 of the Contracts addressed the
subject of vacation leave and state(d) in relevant part:

VACATION
ARTICLE XII

x x x
Section 3. Vacation time may, at the employee's option, be

taken a day at a time, if the employee gives two
weeks prior notification of his intent and gains
the approval of the Chief of Police, or his
designee..

x x x
Section 5. No more than one employee per squad may take his

vacation at the same time without specific
authorization of the Chief of Police unless he
can be replaced by an employee from another
squad, which squad does not, at the time, have
an employee on vacation. In the event that no
one on the squad without an employee on vacation
volunteers for said shift, the Chief may order
an employee to temporarily change shifts in
inverse order of seniority.

(Exs. 2 and 3)
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8 . In negotiations for the 83-86 Contract, the Union had proposed to
delete the existing Section 3 of Article XII and substitute the following
language:

Vacation time may, at the employee's option, be .taken
a day at a time, if the employee gives twenty-four hours
prior notification of his intent and gains the approval of
the Chief of Police, or his designee.

‘(EL 7)

This proposal was rejected by the Town and was withdrawn by the Union.

9. Notwithstanding the above quoted contractual provision in Finding
Seven (7),  supra, the ToTm  has typically allowed single vacation days to be
taken even when less tiian  two weeks'  notice has been provided by the
employee.

1 0 . Except when the Police Department overtime account was low, the
Town has not denied non-emergency use of single vacation days where granting
a requestwould require use of overtime to cover for the absent employee.

II. When the Police Department overtime account has been low, non-
emergency use of single vacation days has been denied by the Town where
granting a request would require use of overtime to cover for the absent
employee.

12. Employees are also entitled to personal leave as a'benefit of their
employment. The Town's practice with respect to granting requests for such
leave has.been  parallel to that described for vacation leave in Findings Ten
(10) and Eleven (ll), supra.

13. Requests for single day use of vacation or personal leave can be
granted without need for overtime when the requesting employee provides
sufficient advance notice to allon  for rescheduling of another employee to
cover for the absence.

14. On or about December 15, 1983, Police Chief Philip Lincoln issued
the following memo to employees:

Based on an examination of the patrol division overtime
account, we are faced with a large potential deficit this

. fiscal year.
,..  .

Therefore,"&e  find it necessary to reevaluate our ability
to allow officers to take vacation days one day at a time
and our policy of allowing time off on each shift to the
point where we must fill one overtime shift.

The following policy will be implemented by the Patrol
Division Commander:

A. Officer will be required to give 5 days advance notice
for time off, except for true emergencies.
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B . Single vacations days will be allowed, with 5 days
advance notice, up to minimum staffing levels, on each
shift.

c. Time off requests will not be granted which will result
in shifts below minimum staffing levels.

We realized this change will have an impact on your plans,
therefore this policy will be effective January 15, 1984.

(Ex.  4)

15. On or about December. 28, 1983, Damon Shingleton, the Union's
Connecticut Director, sent the following letter to Lincoln demanding
bargaining:

Dear Chief:

It has come to my attention that you have recently changed
Policy in regards to Vacation. Please be advised that this
is a mandatory subject for bargaining under the M.E.R.A.
Accordingly this will serve as a demand to bargain from the
Union on the matter of Vacation.

If a response is not made in ten (10) days the Union will
take the matter to the State Labor Relations Board.

(Ex.  5)

16. On January 6, 1984, Lincoln responded to Shingleton with the
following.letter:

Dear Mr. Shingleton:

Reference is made to your letter of December 28, 1983 con-
cerning the advanced notice for time off, including single
vacation days.

Our Finance Director has advised me that if we continue
spending for overtime at the rate of the first five months,
we may be facing a deficit in the account as great as
thirty thousand dollars ($30,000).

. At the same time, or approximately so, we have mutually
agreed upon a contract which provides, in part, that
"Vacation time may, at the employee's option, be taken a
day at a time, if the employee gives two weeks prior
notification of his intent and gains the approval of the
Chief of Police, or his designee." This issue, by the way,
was negotiated during our bargaining sessions and was
withdrawn by the Union.

Realizing that we would be impacting the plans of some of
our officers we decided to phase the provision in, thus the
five day provision.
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I am sure that upon reflection you will agree that we have
acted with+  the scope of the contract, that the provision
cited has been properly bargained, and that we are
proceeding with restraint and consideration.

(ix. 6)

17. On January 12, 1984, the Union filed the present complaint.

18. The Town implemented Lincoln's December 15, 1983 memo to apply to
personal leave days as well as vacation leave days.

19. The Union did not amend its complaint to allege unilateral change
in practice concerning granting personal leave days, although it did present
evidence relevant to it at the hearing.

20. Although the Town objected to the Union's raising the question of
personal leave at the hearing, and reiterated its objection in its brief,
the Town failed to request any continuance of the hearing despite clear
notice that at the hearing the Union considered granting of personal leave
requests to be an issue in this case.

Conclusions of Law

I . For the reasons stated herein, the Union is permitted to expand its
complaint to cover personal leave as well as vacation leave.

2. The Union's complaint must be dismissed because the record shows
the Toti  has not departed from existing practice.

3 .At least with respect to vacation leave, Article XII Section 3 of
the Contracts permitted the management action here in question.

Discussion

I . Scope of Complaint

The first question to be addressed is whether the Union should be
permitted to expand the scope of its complaint to include denial of requests
for personal leave in addition to denial of requests for vacation leave.
The Town has argued that the Union should not be so permitted. it is our
belief that in this case we should consider both questions. Our reasons for
doing so are that: (1) At the hearing, the Town was placed on clear notice
that the Union wanted to expand its claim to include denial of personal
leave; (2) the Union's claim on both types of leave stem from the same
management action, i.e. Lincoln's December 15, 1983  memo; (3) the subject
which the Union sought to expand its claim to cover (personal leave) is
virtually identical to the original claim (vacation leave); (4) the Town
could have asked for a continuation of the hearing to prepare and present
additional evidence if it believed expansion of the claim constituted.unfair

surprise; (5) the record presented fully enables us to decide the expanded
claims; (6) we believe the record presented requires dismissal of the *
Union's expanded claim on the merits and therefore there is no possibility

.



of prejudice to the Town; (7) although the Union's brief does not specif-
ically refer to personal leave, it does refer to "leave" generally and in
light of the Union's specific raising of the personal leave question at the
hearing it probably'did intend that we rule on that part of its claim in our
decision; (8) under the foregoing circumstances it would be uneconomic and
inefficient use of both the State's time and resources, as well as that of
the parties if we were to require them to return to relitigate the personal
leave question.

I I . The Practice

When alleging unilateral change in existing conditions of employment,
it is the Union's burden to show that the employer has in fact made a change
in an existing practice. This can be shown by establishing that fixed
practice has been altered or that a new practice has been established which
theretofore had not existed. In either case, if the Union fails to meet
this burden, it fails to make a prima facie case and its complaint must be- -
dismissed. See e.g., City of Hartford, Decision No. 2462 (1986); City of
Torrington, Decision No. 21mTown  of Clinton, Decision No. 2168
'-East  Haven Board of Education, Decision No. 2066 (1981); City of
Norwich, DecisionNo.  of East Haven, Decision No. 1937
'(1980); State of Connecticut (Compt%ller),  Decision No. 1871 (1980); Town
of Plainville, De:outhington  Board of Education,
Decision No. 1717 (1979); Trumbull Board of Education, Decision No. 1632
(1978).

Just before Lincoln's December 15, 1983 memo, employees were granted
requests for single day vacation or personal leave regardless of whether
another employee would have to be called on overtime to cover for the
employee requesting the leave. While that is true and had been for some
time, it does not reveal the full picture of the practice which had evolved
over the years. Chief Anthony Magno, who succeeded Lincoln (but previously
had been a long time high ranking officer in the Department) testified that
the Town had not been that liberal in granting single day leave requests
during periods when the overtime account was low. Magno testified that when
the town perceived that to be the case, leave requests often were not

granted if they would require use of overtime. Magno testified that no
written memo had ever been issued previously on the subject, but this was in
fact the way the Town had operated over the years. Similar testmony was
givenby  Town Administrative Assistant Adele Wright.

Both of these witnesses also testified that if given sufficient advance
notice of an employee's request for leave, other employees can be resched-
uled so'that the leave request can be granted without having to utilize
overtime. This is why Lincoln's memo emphasized advance notice. They also
testified that the depletion of the Police Department overtime account in
December 1983 was the most serious it had ever been while only six months
through the fiscal year.

The testimony of these two witnesses establishes that the requirements
of Lincoln's December 15, 1983 memo did not represent a substantive depar-

ture  from practice. The Town had in the past disallowed leave requests that
would necessitate overtime when the overtime account was low, and that was
the situation in December 1983. Accordingly, the Union has not established
a prima facie case to show a unilateral change.- -
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III. The.  Contract '

There is an alternative ground that exists requiring dismissal of the
Union's complaint, at least insofar as it concerns vacation leave. It.has
always been a recognized defense to a claim of unilateral change that an
existing collective bargaining agreement allows the change in question.
See e.g., Town of Newington, Decision No. 1116 (1973); Bolton  Board of

nnecticut (sonptroller),  supra; Redding,Board  o
Education, Decision No. 1618 (1978);  Hartford Board of Education, Decision
No. 1671 (1978); State of COI - -
Education, Decision No.  1922 (1980);  Town of North Branford, Decision No.
221- * -~ -'12 (19831. On this subject, we stated the following in Town of East
Windsor, Decision No. 2334 (1984):

. . . we also have held consistently that the prohibition on
unilateral change is affected by the terms of the existing
collective bargaining agreement. In Town of Newington,
supra, we held that "the clearest example of the difference
which a contract may make [in the duty to bargain collec-
tively] exists where the contract contains either express or
implied consent to the type of unilateral action allowed."
Hence, when an employer raises the collective bargaining
agreement as a defense for unilateral change, we must look to
and interpret the contract to determine whether the contract
permits the change.

East Windsor, pp. 2 and 3

In the present case, Section 3 of Article XII of the Contracts expressly
allows the Town to require even greater notice than that required by
Lincoln's December 15,  1983  memo and expressly conditions the granting of a
request to take single day vacation leave upon the approval of the Chief or
his designee. Thus, with respect to single day vacation leave, the Union's
complaint would necessarily have been dismissed even if Lincoln's memo had
changed existing past practice.

Dismissal of Complaint

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is\

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low

s/ Cornelius J. Scanlon
Cornelius J.  Scanlon

s/ Ann M. McCormack
Ann M. McCormack
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