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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of

CITY OF STAMFORD

-and-

LOCAL 2657 OF COUNCIL #4,
AFSCME,  AFL-CIO, STAMFORD
MUNICIPAL SUPERVISORY EMPLOYEES

Decision No. 2476

April 14, 1986

Case No. MPP-9092 I

A P P E A R A N C E S :

Thomas J. Barrett, Esq.
for the City

J. William Cagne,  Jr., Esq.
for the Union

DECISION
AND

DISMISSAL OF COMPLAINT

On April 9, 1985,  Local 2657 of Council #4, AFSCME, AFL-CIO, Stamford
Municipal Supervisory Employees (Union) filed an amended complaint with the
Connecticut State Board of Labor Relations (Labor Board) alleging that the
City of Stamford (City) had engaged and is engaging in practices prohibited
by the Municipal Employee Relations Act (MERA or the Act) including Section
7-470  (a) (I), (2) and (3). The Union charged, inter alla, that Chief- -
Steward Alan Ketcham  had been denied union representation of his choice at a
meeting on January 17, 1985, and that the denial of representation and the
subsequent 3-day  suspension of Ketcham  did (and was intended to) interfere
with, dominate and coerce Ketcham  and the Union in the exercise of their
rights under the Act.

After the requisite preliminary steps had been taken, the matter was
brought before the Labor Board for hearing on July 30, 1985, at which time
the parties appeared, were represented and were fully heard. Both parties
filed written briefs, the last being received on September 20, 1985.

On the whole record before us we make the following findings of fact,
conclusions of law, and dismissal of complaint.

Findings of Fact

1. The City is a municipal employer within the meaning of the Act.



.

2 . Alan Ketcham  has been an employee of the City of Stamford since
1971. He has held various supervisory positions involving the incinerators
and the sewage treatment plant.

3. The Union is the exclusive bargaining representative of the
Stamford supervisory employees, including Ketcham.

4. From 1979 to 1983 Ketcham  was Local President, and from the spring
of 1984 through the period involved herein he was chief steward.

5. In November 1982, a controversy arose involving the appointment of
a new Superintendent of Sanitation. Ketcham  sought that position.

6. On December 1, 1982, with the support of the Union, Ketcham  filed
a Quo Warrant0  action in court against the City disputing the appointment
an-laiming  violations of the collective bargaining agreement. On behalf
of the Union he also had an attorney write related letters to the City.

7. Ketcham  received a five-day suspension on December 6, 1982.

8. In City of Stamford, Decision No. 2302,  issued in April 1984, this
Board concluded that Ketcham's  actions were protected concerted activity,
that the suspension and other adverse actions were based on that activity,
and that the City had committed a prohibited practice.

9. In December 1982, Marvin Serra was appointed to the controversial
position of Superintendent of Sanitation.

10. In February and March 1983, Serra issued warnings and letters to
Ketcham  concerning various matters including claimed failure to follow
instructions.

11. The Board's hearing concerning the first prohibited practice was
held in April 1983.

12. An additional warning for failure to follow instructions was
issued on April 25, 1983, and another warning issued in May 1983.

13. The May 1983 warning letter reflected Serra's  high degree of
frustration with Ketcham,  with Ketcham's  alleged failure to follow
instructions and with his attitude. Parts of the letter made the following
statements:

. ..Obviously. as you stated, you feel that no problem exists and
that you need time to adjust to my management style. Your manage-
ment style, as you have stated over and over again, appears to
allow and at times requires, acts of insubordination... . Your
attitude expressed by your failure to meet assignment deadlines,
your failure to meet the instructions on two previous occasions
and your statement to me that it is correct for you to determine
if you will meet the instructions given to you reflects an
attitude of insubordination. . . . Your attitude (persistent
insubordination) can receive up to and including termination from
employment...



.

14. One year later, in April 1984, the Board issued City of Stamford,
Decision No. 2302, and included an order requiring rescission of the 1982
suspension, payment for the lost compensation, return to Ketcham  of a
typewriter, and return of his former office.

15. During May 1984, the Union alleged to the Board that there was
reluctant and evasive compliance with that order.

16. According to Ketcham's testimony, he was informed by Serra that
he would remain in his existing office , which he apparently considered
inferior, despite the Board order. After Union Staff Representative Peter
Thor protested by letter, Ketcham's  office was moved.

17. According to Ketcham,  there was also a problem with return of his
typewriter (ordered by the Board) and the availability of an electrical
connection.

18. The Board's agent met with the parties who clashed with each other
on the compliance issue for several weeks. Eventually the problems were
resolved.

19. In August 1984, Serra warned Ketcham  orally about the alleged
failure to maintain proper housekeeping at the incinerator. The warning was
confirmed in a letter in which Serra referred to the lack of improvement
despite Serra's  repeated emphasis on housekeeping.

20. Housekeeping includes keeping the incinerator clean for both
safety and sanitary reasons.

21. In late December 1984, Serra conducted a "walk  through" inspection
of the incinerator, in part to check on housekeeping and safety. Serra was
accompanied by Supervisor of Maintenance Stanley Dombroski and Ketcham.

22. Serra asked Dombroski to go on the inspection because Dombroski is
supervisor of the maintenance crew. Serra wanted to point out to Dombroski
any sloppy conditions for which the maintenance crew was responsible.

23. On the tour, Serra did point out to Dombroski a storage problem
related to the maintenance crew.

24. Serra did not have Dombroski on the tour in his capacity as a
union steward.

25. On December 27, 1984, Ketcham  submitted to Serra a proposal titled
"Projected Six Day Working Week for the Incinerator With Reduced Overtime,"
in response to a request from Serra about this budget matter.

26. On January 17,  1985, Serra called Ketcham  to a meeting, which
Serra conducted as an investigatory/disciplinary meeting. Serra dealt with
both the housekeeping issue and the Work Week/Overtime proposal, with which
Serra claims to have been dissatisfied.

27. Ketcham  was not advised of the purpose of the meeting in advance.
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2 8 . Dombroski was present throughout the meeting. Serra claims to
have called him to the meeting to serve as Ketcham's  union steward.

29. Dombroski was the steward assigned to Ketcham's area. He was
silent throughout the meeting.

30. The first half of the January 17th meeting involved Serra's
criticism and discussion of Ketcham's  overtime proposal.

31. Serra did express great dissatisfaction with the proposal.
However, at no time has the City or Serra made clear to this Board the
precise basis for that dissatisfaction.

32. The meeting turned to discussion of housekeeping and/or
discipline. At that point, for the first time, Dombroski's  presence was
raised by Ketcham.

33. Serra told Ketcham  that Dombroski was present as his union
steward.

34. Ketcham  then stated that he did not accept Dombroski as his
representative. He stated that as chief steward he felt it was his
prerogative to ask for representation if he felt he needed it, and that he
could ask for a Union representative of his choosing.

35. Serra referred to the Union having told him Dombroski was the area
representative. According to Ketcham,  Serra stated that he was appointing
Dombroski as Ketcham's Union representative.

36. Ketcham  protested and prepared to leave the meeting.

37. Serra told him to sit down or he would be subject to further
disciplinary action.

38. Ketcham  returned and sat down.

39. Serra informed Ketcham  that he was being suspended for three
days. Ketcham  requested written notice of the reasons.

40. Sometime before the end of the meeting, Ketcham  stated, "Mr.
Dombroski, I want you to understand, because of the situation, that I do not
feel you can represent me as a Union steward personal . ..'I

41. There is no evidence that after Ketcham  protested Dombroski's
presence as steward there was any investigation of either the Overtime/Work
Week proposal or the housekeeping issue. Notice of the suspension followed
promptly after the protest.

42. Ketcham  was suspended without pay January 17,  18, 21, 1985 with
alleged reasons (including reference to housekeeping and the work week
proposal) given in a letter of January 23, 1985.

43. There have been periods when Union President Ketcham  told
employees that because of potential conflicts in the bargaining unit, they
need not use the steward assigned to an area but might choose the steward
they desired.
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44. Following Ketoham assuming the position of steward in 1984, there
was an increase in grievance-related activity and inquiries. Many of these
did not involve Serra and the Public Works Department (in which Ketcham  is
employed).

Conclusions of Law

1. An employee has a statutory right to be accompanied by a represent-
ative of his exclusive bargaining agent at an interview requested by the
employer to elicit information from the employee when the employee reason-
ably believes that the interview may jeopardize his or her job security,
subject to the conditions placed upon that right by NLRB v.  Weingarten,
Inc., 420 U.S. 251, 88 LRRM 2689 (1975) and ILGWU V* Quality Mfg. CO., 420
U.S. 26, 88 LRRM 2698 (1975).

2 . The Act creates no right to union representation at a meeting the
sole purpose of which is to inform an employee of discipline, rather than to
investigate the propriety of discipline.

3. Since there was no evidence that the interview was investigatory in
nature following Alan Ketcham's  implied request for alternate representa-
tion, the City's conduct at the meeting did not violate Ketcham's  Weingarten
rights.

4. The Act prohibits an employer from discriminating against an
employee due to his union activities, his protected concerted activities, or
his prior Labor Board complaints.

5. The preponderance of the evidence fails to establish that Ketcham's
suspension constituted discrimination motivated by any reasons proscribed by
the Act.

Discussion

Two claims are made in this case by the Union. It argues that the City
violated Ketcham's  right to union representation at the January 17, 1985
meeting. Also, it claims that the City suspended Ketcham  at that meeting in
retaliation for his union activities and his earlier Labor Board case.

The Union correctly refers to our adoption under our labor relations
statutes, including the MERA, of the federal sector's so-called Weingarten
rule, established in NLRB V*  Weingarten, Inc., 420 u.s. 251, 88 IARM  1689
(19751, and its companion case, IGLWU V.  Quality Mfg. Co., 420  U.S. 276, 88
LRRM 2698 (1975). Trumbull Board of Education, Decision No. 1635 (1978).
The Weingarten rule provides that under certain circumstances the National
Labor Relations Act, 29 U.S.C.  Sections 151 et seq ., entitles an employee to- -
union representation at an employer-employee investigatory interview; i.e.
where the meeting is called by the employer, where the employee reasonably
believes that the interview will result in disciplinary action or jeopardy
to the employee's job security, and where the employee has requested repre-
sentation. The employer may refuse to permit union representation either by
ending the interview or by making continuation purely voluntary on the part
of the employee. The statement of the rule is summarized by the Board in
Trumbull, supra, and State Department of Education, Decision No. 2165.
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Parameters of the rule are discussed there and very recently in Wallingford
Board of Education, Decision No. 2437  (1985) and in Town of Watertown,
Decision No. 1787 (1979); City of Shelton, Decision No. 2017 (1981).
Especially significant to this case is our conclusion in a prior case that
Weingarten rights attach only to investigatory meetings, and that the Act
creates no requirement for union representation at a meeting the sole pur-
pose of which is to inform an employee of discipline which has already been
decided. Regional #lO  School District Board of Education, Decision No. 2356
(1985).

t h e
the

Drawing from the Weingarten rule, the Union takes several approaches to
instant case. First, it argues that implicit in Weingarten rights is
right to notice of the investigatory/disciplinary nature of the meeting.

In the Union's view, the City thus violated the right as it gave no such
notice to Ketcham,  who arguably thought he was meeting for an exchange
between supervisors about his workweek/overtime proposal. Second, the Union
asserts that lacking such notice of the purpose of the meeting, Ketcham
received no representation from Dombroski who remained silent. Third, the
Union argues that it was improper for Serra to choose Dombroski as that is
not a function of management, and that the past practice allows employees to
choose their steward. Fourth, it asserts that Dombroski was an improper
representative for management to impose because he was personally involved
in the subject matter, particularly the housekeeping issue.

The City counters that Serra complied with the Weingarten rule by
requesting Dombroski to attend as the steward for the Bureau of Sanitation.
It claims such action was proper where earlier Dombroski had been designated
as that area's representative by the Union.

The Union's approaches on the Weingarten issue raise two questions.
The first question is whether there was some notice requirement that was
violated. Recently, in Wallingford Board of Education, supra, we specif-
ically declined to extend the Weingarten rule to include such as rule, and
we continue to decline. The second question is whether the City violated
Ketcham's  Weingarten rights by insisting on Ketcham's  continued participa-
tion in the meeting over his protest about Dombroski serving'as representa-
tive and by effectively denying Ketcham's  implied request for alternate
representation.

In answering the question as posed, we do not address all of the
Union's arguments. Rather, we see the question best answered by one aspect
of the particular facts of this case. Here there was no evidence that the
meeting was investigatory in nature following Ketcham's  protest about
Dombroski serving as his steward. Rather, the testimony indicates that
following the exchange of comments involving Dombroski's  role, Serra  imme-
diately informed Ketcham  that he was being suspended and did not investigate
further concerning either the housekeeping issue or the workweek proposals.
Significantly, there was no earlier request for alternate representation.*
After the protest by Ketcham,  the meeting was used solely to inform Ketcham
of discipline which had already been decided. Therefore, this case falls

* We do not imply that Ketcham  should have been aware of the need of such a
request earlier in the meeting.
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<quarely  within the doctrine set forth in Regional #IO  School District Board
of Education, described and cited above. The City's conduct may also be
viewed as an exercise of its option to terminate the investigatory interview
after an employee requests representation. This option is a specific
ingredient of the Weingarten  rule.

In view of the above, we conclude that the City did not violate
Ketcham's  Weingarten rights at the January 17, 1985 meeting.

Now we must turn to the claim that the City's suspension was motivated
by anti-Union animus or Ketcham's  prior prohibited practice charge. There
are a number of factors which make the suspension suspicious. Clearly,
Ketcham's  protected concerted activity and union activity were pronounced
and irritating to the City. The prohibited practice found in our prior
decision make that clear. The events in the compliance stage demonstrate
that the City may have continued to harbor animosity toward Ketcham  due to
those activities. That animosity may not have dissipated rapidly. Also
suspicious is the fact that at no time did Serra make clear to the Board the
precise basis of his objection to the workweek/overtime proposal.

Despite these suspicious aspects of the case, we still conclude that
the preponderance of the evidence does not establish that the suspension was
motivated by a reason the Act forbids. Outweighing those suspicions is
strong evidence that Serra and Ketcham  had been at odds for a long time
based on purely work-related issues. The substance of that conflict is
demonstrated by the chain of prior warnings to Ketcham  on work issues and
the intensity of the sentiments Serra expressed in those warnings. Warnings
were given in February and March 1983, April 1983, May 1983, and August
1984. Moreover,  although he did not express the precise basis of his
objections to the workweek proposal, the nature of Serra's  testimony
reflected genuine, serious dissatisfaction with it.

In view of our conclusions on both aspects of this case, we conclude
that the complaint should be and is dismissed.

Dismissal of Comnlaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Craig Shea
Craig Shea

s/ Margaret A.Lareau
Margaret A. Lamau
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