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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

I

In the matter of

HARTFORD BOARD OF EDUCATION

-and-

HARTFORD FEDERATION OF TEACHERS
LOCAL 1018, AFT, CSFT, AFL-CIO

Case No. TPP-8001

A P P E A R A N C E S :

Decision No. 2473

April 9, 1986

H. Maria Cone, Assistant Corporation Counsel
for the School Board

James C. Ferguson, Esq.
for the Federation

DECISION and ORDER

On May 23, 1983, the Hartford Federation of Teachers, Local 1018, AFT,
CSFT, AFL-CIO (the Federation) filed with the Connecticut State Board of
Labor Relations (Labor Board) a complaint alleging that the Hartford Board
of Education has engaged in prohibited practices within the meaning of
Section lo-153e(b)(4)  of the School Board-Teacher Negotiations Act (the Act)
in that it had unilaterally eliminated extra unassigned teaching periods for
coaches during the coaching season.

After the requisite preliminary administrative steps had been taken,
the parties appeared before the Labor Board for a hearing on April 5, 19Cl.
At the hearing, the parties submitted a full stipulation on facts and
exhibits they believed relevant to the case. By October 22, 1984, the
parties had filed written briefs.

On the basis of the record presented to us, we make the following
findings of fact, conclusions of law, and .order.

Findings of Fact

1. The Hartford Board of Education is a school board subject to the
Act.

r

2. The Federation is the exclusive employees* representative under the
Act for the teachers unit in Hartford.
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3.  Since at least 1965,  there was a past practice in effect that high
school football and basketball coaches were assigned one less teaching
assignment per day during their coaching season than other physical
education teachers.

4.’ This past practice was reflected in the School Board's written
regulations:

III. PERSONNEL

Teacher Load, Released Time, and Extra Pay for Extra Duties
x x x

B . High Schools, Standard Load. All academic teachers are
assigned a homeroom, five academic classes, and a free
period daily except-for the following:

x x x
4.  Physical Education Teachers Who Coach. The standard

teaching load of high school physical education
teachers (except head football and head basketball
coaches) will have five classes or their equivalent,
and one released period (but not detention time that
will conflict with the coaching activity). In
addition to this standard teaching load, a physical
education teacher is expected to carry an extra
assignment during each of his three sport seasons.
He is required to fulfill two coaching assignments.
He may request to be assigned to a third coaching
assignment. In lieu of a third coaching assignment,
however, he will be required to supervise one
intramural or Leaders Corps activity as the need is
indicated by the principal or by the Supervisor of
Physical and Health Education. Physical education
teachers who are head coaches of football or basket-
ball will have a standard teaching load of four
classes or their equivalent, one conference period,
and one released Deriod during their coaching
season. During the seasons when they are not
performing as head football or basketball coaches,
they will carry the standard load of physical
education teachers.

(emphasis added) (Exhibit 4)

5. In March 1979,  Bulkeley High School physical education teacher Joan
Lusa filed a grievance under the A978-82  collective bargaining agreement
between the parties (78-82 Contract) (Exhibit 3).

6.  Article IV (C) of the 78-82 Contract stated:

ARTICLE IV
ADMINISTRATIVE MANUAL

ADMINISTRATIVE REGULATIONS HANDBOOK
x x x

c . Grievances which may arise over the implementation of
Board policy. based on the application or interpretation of
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administrative regulations or the directive of the adminis-
tration, whether contained in the Administrative Manual or
in the Administrative Regulations Handbook, shall follow the
grievance procedure of this Agreement up through the
decision by the Superintendent. There after the appeal
procedure shall be to the Board. The final decision of the
Board on the merits of the grievance shall be subject to
non-binding arbitration.

(Exhibit 3)

7 . Lusa was head women's basketball coach at Bulkeley High School.
Her 'grievance alleged that the School Board was violating Article IV (C) of
the 78-82 Contract because the head men's basketball coach at Bulkeley was
assigned a teaching load of "four classes or their equivalent, one con-
ference period, and one released period" during his coaching season pursuant
to Article III (B)(4) of the Board policies, while Lusa was assigned five
classes under the same circumstances.

8 . By memo dated November 14, 1979,  the Federation brought Lusa's
grievance to the board of education level of the grievance procedure. That
memo stated as follows:

Failing satisfactory settlement of a grievance initiated
by Joan Lusa, teacher at Bulkeley High School, against Ralph
Conlon, Principal, the Hartford Federation of Teachers is
hereby requesting a Board hearing in accordance with Article
IV, section C, of the Agreement between the Hartford Board
of Education and the Hartford Federation of Teachers.

Nature of the Grievance:

The male head basketball coach is relieved from teaching
one class period during coaching season. Ms. Lusa is the
head women's coach and does not receive the same relief
under Board policy.

Areas of Violation:

Administrative manual 347 l-l and 2, section III, B,
. 4and  5.

Remedy Sought:

1 . That Ms. Lusa  be relieved of one teaching period
during the basketball coaching season;

2 . That she be compensated at the rate of l/5  of her
regular per diem salary for each day during her
coaching season for which she is not relieved of
one teaching period.

3 . That the Hartford Board of Education cease and
desist from engaging in this and any other instance
of apparent sexual discrimination.

(Exhibit 5)
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9. On January 22, 1980, the School Board issued the following answer
to Lusa's  grievance:

Board grievance Team I met on Thursday, January 17, to hear the
' grievance brought by the Hartford Federation of Teachers on

behalf of Joan Lusa, a physical education teacher at Bulkeley
High School. The findings and decisions of the grievance team
are as follows:

1. That section III.B.4  and 5 of the Administrative Manual
(pages 34'71-1 and 2) was in effect at the time that the
grievance was filed and as such is appropriate.

2 . That, even though a women's varsity basketball team was
not in existence at the time said policy was adopted, the
workload and the schedule of games are identical to that
of the men's varsity.basketball  team and as such the two
positions are equal; therefore, the two positions should
be treated equally.

3. .That  the Administration be directed to compensate Ms. Lusa
and other women's varsity basketball coaches, as appropri-
ate, at the rate of one sixth of their regular salary pro-
rated on an hourly basis for each day during the coaching
season in lieu of their not being released from one teach-
ing period. This award is effective September 1, 1979.

4. That this decision in no day  changes the Board's preroga-
tive to assign teaching loads and that the Board is not
negotiating teaching loads by this action.

5. That the Administration be directed to revise the policy
to'drop the requirement that coaches be released from one
teaching period during the coaching season and present the
policy to the Board for approval.

By copy of this letter, the Administration is directed to take
appropriate action as aforementioned.

(Exhibit 6)

10. The Federation did not seek to appeal this decision to non-binding
arbitration.

11. On January 28, 1980, the Federation requested in writing that the
School Board negotiate the subject of release periods for head football and
basketball coaches. (Exhibit 9). _

12. The School Board took the position that the number of teaching
periods to be assigned to coaches was not a mandatory subject of bargaining
and therefore refused to negotiate that subject. However, the School Board
was willing and did engage in a number of fldiscussionsl'  on the subject with
the Federation from 1979  until May 17, 1983. (Stip. 13).



13. The School Board administration submitted a proposal for the May
6, '1980 School Board meeting to unilaterally change existing policy and
practice regarding assignments and workload of coaches, but withdrew that
proposal from the agenda so that the proposal first **could  be discussed with
the Hartford Federation of Teachers." (Exhibits 7 and 7a,  p. 6).

14. During fall and winter 1981-82, the parties were engaged in
negotiations for a successor to the 78-82 Contract. In those negotiations,
neither party made bargaining proposals on the subject of release time for
coaches.

15. In the meantime, apart from the successor contract negotiations,
discussions between the parties over release time for coaches continued.

16. After the conclusion of successor contract negotiations, School
Board Administrator for Personnel/Labor Relations Terry Gocha  sent the
following memo to Federation President Timothy Murphy on Barth  31, 1982:

The Board is adopting a new regulation concerning the pro-
fessional personnel extra duty which was held over from the
-May 6, 1980 meeting.

A specific change of the regulation is to reflect the
grievance of Joan Lusa  in 1980, wherein the Board requested
that the regulation be changed regarding the release time
for coaches.

If you have any questions or suggestions for improvement,
please do not hesitate to call me.

(Exhibit 8C)

17. Despite this memo, no action was taken by the School Board to
change the practice and policy regarding release time for coaches.

18. The Federation considered the "new  regulation" proposed by the
Board and, subsequently, at the beginning of the 1982-83 school year
Federation officer Edwin Vargas, Jr. sent the following memo to Go&a  dated
September 2, 1982:

I i)n April 1, 1982, the union received the above memo from
your office informing us that the Board had adopted a new
policy on Professional Personnel Extra duty (GBRE-R) and
requesting our suggestions or questions on the new policy.

The major difference between the new policy and the old
one is that the new policy does not mention the extra free
period for head football and basketball coaches..

We do not agree to this deletion and request that any
changes be negotiated. Please remember that any unilateral
change in working conditions is an unfair labor practice.

(Exhibit 8D)
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19. Gocha responded to Vargas'  memo on September 21, 1982 with the
following memo:

On March 31, 1982, I wrote to you indicating that we were
going to adopt the professional personnel extra duty policy
in accordance with the grievance settlement for Joan Lusa.

Therefore, I do not understand your letter of September 2nd
which indicates that you did not agree to the deletion. It
is my understanding that the union accepted as final the
grievance settlement for Joan Lusa.

(Exhibit 8E)

20. The administration proposed the following recommendation to the
School Board for approval at the May 17, 1983.School  Board meeting:

REGULATION GOVERNING PROFESSIONAL
PERSOANNEL WORK LOAD

BACKGROUND

A grievance was filed by the Hartford Federation of Teachers
concerning the release of coaches from teaching assignments
during coaching season, in conformity with the old Administra-
tive Mama 1, This grievance was heard and a decision was
rendered.

As part of that decision (Attachment #A), the Administration
was directed to review the policy and to drop the requirement
that coaches be released from one teaching period during the
coaching season and present the policy to the Board for
approval.

Since May, 1980, the Administration has been discussing this
Manual change with the Hartford Federation of Teachers.
Recent developments have prompted the Administration to place
this item on the Agenda. These developments are:

1. Elimination of the $lO,OOO+ from the budget for
these coaches being assigned the release period, and,

2 . The assignment of coaches to teach during the release
period.

Therefore, the Administration is moving to implement the Board
Grievance Team decision with the attached Regulation. The
attached letters, March 31, 1982 (Attachment #2); and Septem-
ber 2, 1982 (Attachment d3);  and September 21, 1982 (Attach-
ment #4),  clearly delineate the position of the Administration
and the Union after two and one-half years of discussions.

At the Board's request, additional discussion was held with
the Hartford Federation 'of Teachers, both by Terrance  Gocha at
a meeting on May 5, 1983, and the Superintendent during the
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Superintendent/Union meeting of May 9,  1983. The result of
these discussions was that the' parties have not changed their
positions, with the Administration still recommending the
regulation and the Union feeling that this change must be
negotiated with them.

RECORXENDATION

Receive and file.

Coaches will not be released from any teaching period during
the coaching season.

(Exhibit 8A)

21. At the beginning of the May 17, 1983 School Board meeting, Federa-
tion President Timothy Murphy  asked that the administration's recommendation
be tabled pending further discussions with the Federation; (Exhibit 8, 2nd
page  1.

22. The School Board approved the following change in regulations at
the May 17, 3983 meeting as proposed by the administration:

Coaches will not be released from any teaching period during
the coaching season.

(Exhibit 8, 6th page) (Exhibit 8A,  attachment)

23. On May  23,  1983, the Federation filed the present complaint.

24. On June 2, 1983, Gocha  sent the following memo to administrators
in the school system:

Recently, the Administration changed the Manual regulations
concerning the releasing of coaches from teaching assignments
during the coaching season.

In the future, teachers who are coaching should be scheduled
as all other teachers are scheduled. Ho special arrangements
should be made for the coaching assignment.

A copy of the new Regulation, GBRC-R  is attached.
(Exhibit 10)

25. This change was implemented for the 1933-84  school year.

Conclusions of Law

1. An employer's unilateral change in an existing condition of
employment involving a mandatory subject of bargaining will constitute a
refusal to bargain and a prohibited practice.

2. Teacher workload concerns a mandatory subject of bargaining.

3. There was no waiver of the Federation's right to bargain the
change in question in this case.
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4. The School Board's change in the fixed practice of assigning high
school football and basketball coaches no more than "four  classes or their
equivalent, one conference period and one released period during their
coaching season" constituted a prohibited practice in violation of Section
IO-153e(b)(4)  of the Act.

Discussion

An employer's unilateral change in an existing condition of employment
which involves a mandatory subject of bargaining will constitute an illegal
refusal to bargain and a prohibited practice under Section 7-470(a)(4)  of
the Act unless the employer proves an appropriate  defense. NLRB v. Katz.
369 U.S. 736 (1962); % - -

** - ,
own of Newington, Dec. No. Ill6  (1973),  affld  in Town

of Newington v. Connecticut State Board of Labor Relations, et al, Dk
109307,  Court of Common Pleas, Hartford County (December 11, 1973); Town of
Westport, Decision No. 1602 (1977), summarily aff'd  in Town of Westport  v.
Westport  Municipal Employees Association, Dk 168495,  Superior Court,
Fairfield County J.D. at Bridgeport (October 13, 1978); Town of East Haven,
Decision No. 1279 (1974), aff'd  in Town of East Haven, et al v*  East Haven
Police Union, et al, Dk 142400, Superior Court Xew  Haven (June 17, 1975);
Bethel Board of Education, Dec. No. 1920 (1980). This is true whether or
not the existing condition is guaranteed by the contract. City of Milford,
Decision No. 1168 (1973); Town of Newington, supra.

In 1972, the Connecticut Supreme Court borrowed from federal law to set
forth the test to be used for determining whether a subject concerns a
mandatory subject of bargaining under the Teacher Negotiations Act. West
Hartford Education Association v.  DeCourcy, 162 COM.  566, 295 A.2d  5r
(1972). The court recognized that the General Assembly intended that the
area of mandatory bargaining be relatively broad. DeCourcy, at p. 581-2.
The court stated that those subjects which concern teacher "conditions of
employment" as opposed to questions of educational policy must be considered
mandatory subjects of bargaining. However, the court also recognized that
there is no unwavering line between conditions of employment and educational
policy. The court recognized that a balance must be struck regarding the
degree to which a subject implicates conditions of employment and the degree
to which it implicates questions of educational policy. Borrowing from Mr.
Justice Stewart's concurring opinion in Fibreboard Paper Products Corpora-
tion v. NLRB, 379 U.S. 203, 85 S. Ct. 398, tne Connecticut Supreme Court
stated the-circumstance in which a subject that concerns conditions of
employment may nonetheless not be a mandatory subject of bargaining.

*'In  common parlance, the conditions of a person's employment
are most obviously the various physical dimensions of his
working environment....[p. 2231 In many of these areas the
impact of a particular management decision upon job security
may be extremely indirect and uncertain and this alone may be
sufficient reason to conclude that such decisions are not
'with respect to . ..conditions of employment'....Nothing  the
court holds today should be understood as imposing a duty to
bargain collectively regarding such managerial decisions
which lie at the core of entrepreneurial control."

DeCourcy at p. 583



In Town of East Haven, Decision No. 1273 (1975),  we summarized our under-
standing of the balancing test set forth in DeCourcy as follows:

As DeCourcy recognizes there is an area of overlap between what
have traditionally been thought managerial functions and what
concerns conditions of.employment  for the employees. In draw-
ing the line within that area between those items that must be
bargained over and those which the employer may act on without
bargaining a balance must be struck. And in striking it the
tribunal should consider, we believe, the directness and the
.depth  of the item's impingement -on conditions of employment,
on the one hand, and, on the other hand, the extent of the
employer's need for unilateral action without negotiation in
order to serve or preserve an important policy decision

committed by law to the employer's discretion. (footnotes
omitted).

In our past decisions, we have consistently recognized-that employee
workload constitutes a mandatory subject of bargaining. See, e.g. City  of
Hartford, Decision No. 1810 (1979); City of Hartford, Decision No. 1850
.(1980);Town  of East Haven, supra; Redding  Board of Education, Decision No.
1922  (1980); City of Danburyxision  No. 1907  (1980); City of Bridgeport,
Decision No. 1485 (1977). Also see Gallencamp Stores Co. v. NLRB, JO2  F.2d
.525 (CA 9, 1968). In DeCourcy, the question of teacher workload was specif-
ically held to be a mandatory subject of bargaining. In that case, the
Connecticut Supreme Court defined teacher workload as "the number of teach-
ing classes per day'or per week and the number of different preparations per
day or per week." DeCourcy, at p. 585, 586. Accordingly, it is clear that.
the number of teachsssigments  to be given coaches during their coaching
season concerns teacher workload and is a mandatory subject of bargaining.
A unilateral change in a fixed practice concerning that subject violates the
school board's duty to bargain unless the school.board  proves an adequate
defense. The School Board has raised several defenses in the present case.

The School Board argues that under the rule set forth in Norwich v.
Norwich Fire Fighters, 173 Conn. 210 (1977),  the Federation must be found to
have waived any right it had to negotiate over the change in coaches'
workload. In Norwich, the employer had placed the union on notice that it
had decided to change an existing practice concerning pension benefits. The
union filed a grievance, but failed to demand bargaining over the change.
When the emloyer subsequently implemented the change unilaterally, the court
held that the union's failure to demand bargaining constituted a waiver of
its right to bargain. The court stated that where the union had notice of
the intended change and a reasonable opportunity to bargain, but failed to
do so, a waiver would result. For two reasons, the Norwich rule is inappli-
cable to the facts of the present case. First, unlike the union in Norwich,
the Federation did request bargaining after receiving notice of the School
Board's intended change. In fact, the Federation twice requested bargaining
and consistently maintained to the School Board that the matter was a manda-
tory subject of bargaining. Second, the School Board consistently refused
to bargain. Throughout the period in question, the School Board insisted
that there was no duty to bargain because, in the School Board's view, the
question of coaches' teaching assignments was not a mandatory subject for
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legislature and we cannot through administrative interpretation permit such
a sea change in the legislated public.policy  of this State.

The Federation can hardly be faulted for not introducing the subject in
the successor contract negotiations. The Federation all along had made its
position clear that it wished to negotiate the subject and the School Board
had unequivocally informed the Federation that it would not negotiate the
subject. Moreover, at the time.of  the successor contract negotiations which
began in Fall 1981, no change in the existing practice was imminent. In
view of the totality of these circumstances,it  is clear that attempting to
inject the subject into the successor contract negotiations would have been
a futile act. Accordingly, the School Board is hardly in a position to
claim waiver by the Federation based on the latter's,not  having made a
proposal on the subject in the successor contract negotiations.

The School Board.also  argues that the Federation waived its right to
bargain because it did not file a prohibited practice complaint until 1983.
This argument cannot be accepted. The complaint is directed toward the
implementation of the unilateral change. The change was not decided upon by
the School Board until May 17, 1983, effective for the 1983-84 school year
beginning in September 1983. The Federation promptly filed its complaint on
?!!ay  23, 1983 shortly after th P School Board decided to make the change. W e
see no waiver in that. Koreover,  the complaint could hardly have surprised
the School Board since the Federation had consistently maintained that the
number of teaching assignments for coaches was a mandatory subject for
bargaining, had previously notified the School Board that a unilateral
change would be a violation of the Act, the Federation had twice demanded
negotiations, and the School Board had consistently refused to do so.

The School Board also argues that the Federation's failure to appeal
the Lusa grievance answer to non-binding arbitration bars the present
complaintI We answered this question in Ridgefield Board of Education,
Decision No. 1916  (1980). In that case we stated:

*In the present case [the union] failed to take the grievance
to advisory arbitration... . We must decide therefore whether
the present proceeding is barred by this failure. We hold it
is not; advisory arbitration is too feeble a reed to require
anyone to use. After an employer has denied or rejected a
grievance at all internal steps the likelihood that he will
acquiesce to mere arbitral advice that it should be granted is
too slight to warrant insistence on taking this step.

Ridgefield, at p. 7

Finally, the School Board argues that the management rights provision
in Article II, Section A of the Contract permitted the School Board to make
the unilateral change here in question. That provision states in relevant
part:

-1 o-
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bargaining. While it is true that the School Board was willing to merely
tldiscuss" the subject with the Federation, that is no substitute for the
good faith negotiations required by the Act. For us to rule otherwise would
transform the substantial duty to negotiate imposed on employers by the Act
into a weak "meet  and discuss11 obligation. That is not the intent of the



"It is recognized that the Board has and will continue to
retain, whether exercised or not, the sole and unquestioned
right, responsibility and prerogative ta direct the opera-
tion of the public schools in the City of Hartford in all
its aspects, including but not limited to the following...to
employ, assign and transfer teachers..."

(Exhibit 3 )

IJe have always held that for a management rights clause in a collective.
bargaining agreement to effect waiver of the union's right to bargain over
-a unilateral change in a practice c0ncerning.a  mandatory subject of bargain-
ing, that clause must clearly and unmistakably so state. Where a clause
does so state or where the contract makes clear reference to the subject
matter which the practice covers, we have found the clause to give manage-
ment the right to take unilateral action. See, e.g. City of Meriden,
Decision No. 1925 (1980); Redding  .Board  of Education, supra. However, a
general management rights clause such as exists in thize  cannot be found
to have been intended to waive the union's right to bargain. See e.g. City
of Danbury, supra; City of Kew  Raven, Decision No. 1342  (1975); Murphy
Diesel Co. v. NLRB, 454 F.2d  303 (7th Cir. 1971). Moreover, this management
rights clause does not'even specifically address the question of how many
class assignments a teacher may be given.

0 R D E.R

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the School Board-Teacher Negotiations Act, it is

ORDERED, that the Hartford Board of Education shall

I . Beginning with the 1986-87  school year, cease and desist from
assigning high school football and basketball coaches a teaching load of
more than "four  classes or their equivalent, one conference period, and one
released period"  during their coaching season unless and until a change is
negotiated with the Federation or final impasse is reached in such
negotiations.

II. Take the following affirmative action which the Board finds will
effectuate the policies of the Act:

(a) Retroactive to the beginning of the 198344  school year,
make whole each affected coach by retroactively compensating each
at the rate of one-fifth (l/5) of his or her regular per diem
salary (in effect at the times in question) for each day during
his or her coaching season for which he or she was not relieved
of one coaching period;

(b) Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a conspicuous

place where the employees customarily assemble, a copy of this
Decision and Order in its entirety; and
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(c) Notify the Connecticut State Board of Labor Relations
at its office in the Labor Department, 200 Folly Brook Boulevard,
Hethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order of the steps taken by the Hartford
Board of Education to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

‘BY s/ Victor H.  Ferrante
Victor :4. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Cornelius J. Scanlon
Cornelius J. Scanlon

T O :

Herman LaFontaine,  Supt. of Schools
Hartford Board of Education
249  High Street CERTIFIED (RRR)
Hartford, Connecticut 06103

Jack Keavney, Personnel Adm.
Hartford Board of Education
249  High Street
Hartford, Connecticut 06103

H. Maria Cone, Esq.
Office of the Corporation Counsel
City of Hartford
Municipal Building, 550  Rain  Street
Hartford, Connecticut 06103

Mr. Daniel R. Seals
Hartford Federation of Teachers
355 Washington Street CERTIFIED (RRR)
Hartford, Connecticut 06106

James C. Ferguson, Esq.
Conn. State Federation of Teachers
1781 Wilbur  Cross Parkway
Berlin, Connecticut 06037
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