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DECISION
a n d

MODIFICATION OF UNIT

Decision No. 2469

April 2, 1986

On August 15, 1984, the Bristol-Burlington Health District (the
District) filed with the Connecticut State Board of Labor Relations (Labor
Board) a petition seeking modification of an existing bargaining unit of
District employees represented by Local 1303, Council 4, AFSCME, AFL-CIO
(the Union). In the petition, the District sought to remove the positions
of Office Manager and Assistant Office Manager on the basis that they were
confidential employees.

On November 28, 1984, Board Agent John W. Kingston recommended dis-
missal of the petition. The District objected and the case was processed to
a hearing before the Labor Board. The hearing was held on April 18, 1985.
Both parties appeared and at the beginning of the hearing the District
amended its petition to seek removal of only the Office Manager position
from the bargaining unit. Both parties were provided a full opportunity to
adduce evidence, examine and cross-examine witnesses and make argument. The
parties filed'post hearing briefs by August 27, 1985.

The Hearing

The District was created on July 1, 1979, pursuant to Sections lga-240
through 246  of the Connecticut General Statutes. The District is governed
by a six-member board of directors (District Board) and is a municipal
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employer distinct from the towns it serves. See Conn. Gen. Stat. Sections
19a-241, - 2 4 3  (1979).See also Conn. Gen. StiT Section- 7-467(l)  (1983).
It has exclusive authoritjy over its budget (Tr. II) and ratification of its
collective bargaining agreements (Tr. 19). T h e  D i s t r i c t ' sSee also Tr. 39.
By-Laws expressly provide for authority over all of its own affairs,
including matters of finance and personnel. See Exhibit 6, Article VI, VII,
VIII. It pays the City of 3ristol  approxinatz  $10,000 per year to rent
space in the Bristol Tok-n  Hall and is  solely responsible for any legal fees
it incurs. Tr. 22, 42.

The employees of the District were employees of the Health Department
of the City of Bristol until July 1, 1979, the day the District was estab-
lished. See Corm. Gen. Stat. Sec. 19a-244  (1982); Tr. 14. Subsequently,
the Distrm  voluntarily recognized and entered into a series of three
collective bargaining agreements with the Union as the representative of
District employees. The recognition clause of the present contract
provides:

The District recognizes the Union as the representative for the
sole purpose of collective bargaining for the employees of the
Bristol-Burlington Kealth  District. The positions included are
the public health nurses, assistant director of nursing services,
clerical employees, the positions of sanitarians and housing
inspector employed by the Bristol-Burlington Health District
except those excluded under HERA. Excluded from the unit are the
part-time employees working less than twenty (20) hours per week
and supervisors as defined by the State Board of Labor Relations.

Exhibit 5 at Article I

One of the positions included in the.bargaining  unit is that of Office
Manager. Tr. 64-66. According to the job description for Office Manager
which was promulgated on January 31,
include:

1984, the position's responsibilities

. . . processing all office correspondence. Handles secretarial
matters. Compiles the annual report of the District. Is respon-
sible for the Health District budget preparation and allocations
with necessary records to be kept. Records all personnel
vacation, sick leave and attendance figures... Acts as Secretary
for the Board of Zealth  and notifies members of meetings and
developments.

. . . Compiles all records and acts as secretary to the Director of
Health in all person-no1 activities (interviews, hiring, etc.).
Compiles figures fcr Siue  Cross, CXS, Major Xedical,  insurance,
retirement, etc. Computing payroll figures and keeping necessary
records.

x x x

Supervises the work and functions of the Assistant Office Manager
and informs all district employees of any policy changes made by
the Board of Health.

Exhibit 7 (emphasis added)
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The incumbent is Mildred Donaghy. She has not been asked to perform duties
that relate to labor relations matters because she is a member of the
bargaining unit. However, she necessarily has direct access to and
responsibility for the District's personnel and correspondence files.
Tr. 6, 20, 23-24, 63, 65, and 67-68.

Dr. William Furniss is Director of the District and is its principal
administrator. Tr. 13. As such, a significant part of his duties involves
labor relations matters, including: (a) conducting contract negotiations
(Tr. 17, 59-60);  (b) supplying information to the District Board on which
collective bargaining decisions are based (Tr. 13 and 39); (c) making
recommendations to the Board on the'  District's budget (Tr. 12-13); and (d)
meeting with counsel and.consultants  on labor relations matters (Tr. 17,
24-27,  37-38,  41-43  > l Furniss sends and receives correspondence and
confidential memoranda regarding collective bargaining and other labor
relations matters. See, Tr. 49. See also, Tr. 48. He also responds to
grievances filed under the contract between the District and its employees.
Tr. 19 and 24. Finally, he is responsible for the hiring and firing of
personnel. Tr. 21.

Furniss often consults with the Personnel Director of the City of
Bristol on labor relations matters. In return for this assistance, Furniss
has made himself available to the City of Bristol when his medical services

are needed. Tr. 25-27, 37-38, 41-42, and 45-46.  See also, Exhibits 11 and
12. Because the Office Manager position is included in the bargaining unit,.
Furniss has had to rely upon Mrs. Fern Kornichuck, administrative assistant
in the personnel office of the City of Bristol, to perform tasks that would
otherwise be performed by Donaghy. See Tr. 6-7, 43,  and 49-50.  See also- -
Exhibit 7. Among these tasks are ta=g  notes of negotiating sessions and
handling Furniss's  confidential correspondence relating to labor relations
matters. Tr. 48-49 and 52. The City's confidential administrative
assistant would not be performing these duties.if  Donaghy was not in the
bargaining unit. Tr. 54-56.  See also Exhibit 9.- -

Initially, use of City personnel office staff was not unduly burdensome
on the District or the City of Bristol. Recently, however, significant
changes have made this arrangement unacceptable. Tr. 44. Kornichuk has
been promoted to the position of Assistant to the Personnel Director for the
City of Bristol. Tr. 47. As a result of her additional responsibilities,
she has found it increasingly difficult to be available to the District.
Tr. 51-52. The District has also recently had an increase in grievances and
other labor relations matters. Tr. 30. See also Tr. 49-50.  As a result,
the present arrangement is no longer acceptable to either the District or
the City. Tr. 44.

Discussion

In East Hartford Board of Education, Decision No. 1980 (1981), we
restated the authority for confidential exclusions under the Act and the
policy reasons for permitting such exclusions:

Exclusion for confidentiality is not even mentioned in this
labor statute; the power to create it was implied by this Board
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from the wording of Section 'i'-471(2).  New London Board of Educa-
tion, Dec. No. 1313  (19'75). The exclusion was thought to serve
policies that would, we hoped, facilitate collective bargaining
by protecting the secrecy of the employer's bargaining strategy,
and protecting employees from being faced with conflicting
loyalties.

Also see, e.g. Town of Willington, Decision No. 2238 (1983); Norwich Board
of Education, Decision No. 2250 (1983),  aff'd  in Council 4, AFSCME, AFL-CIO
v.  Connecticut State Board of Labor Iielations, et al, Docket No. 290047
Superior Court, Judicial District of Hartford/New Britain at Hartford

(March IO, 1986); and Brooklyn Boar3 of Education, Decision No. 1738 (1979).
In our decisions, we have set forth certain criteria for exclusion on the
grounds of confidentiality:

The confidentiality must pertain to collective bargaining. The
fact that an employee must observe confidence for some other
purpose (e.g. professional confidence with respect to a patient's
or a client's communications) does not justify his exclusion.
See, e.g., Stratford Ed. of Ed., Case No. ME-1571, Dec. No. 760
(1967)'  and cases cited.

The purpose of the exclusion is two-fold: to protect the
employee from being put in a position of conflicting interests,
and to safeguard the employer's confidential communications from
the temptation of disclosure generated by that conflict of
interest. See, e.g., Southin$,on  Water Dept., Case No. MEE-2296,
Dec. No. 1084 (1972),  and cases cited.

While an employer has a right to the protecti last mentioned it
may not "by fragmenting and scattering confidential work among a
large number of secretaries proliferate the confidentiality
exclusion.1'  City of Bristol, Case No. MEE-2009, Dec. No. 1003
(1971).

Newtown  Board of Education; Decision No. 1662 (1978).

Also see, e.g., East Haddam  Board of Education, Decision No. 1519-A (1977)
and City of Norwalk, Decision No. 1828 (1979).

Nearly all of the cases cited above involved questions of whether
secretarial or administrative assistant-type positions should be excluded as
a confidential, In none of these cases did we deny the employer from having
at least one such.exclusion. In fact, the dispute in most of the cases was
whether the employer should have two or more such exclusions. In many of
the cases cited, the evidence demonstrated that more than one confidential
exclusion was justified. The present case is unique in that the dispute
centers on whether the employer should have any confidential exclusions at
all.*

* Originally, the District had petitioned for two confidential exclusions.
The petition was amended to ask for only one. So the parties will not
devote unnecessary time and energy in a future case, we should state here
that it appears highly unlikely we would have excluded that second position
as confidential.
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The position in question is titled Office Manager. From the facts set
forth above, it is clear tinat  this position functions essentially as a
secretary/administrative assistant to both the District's chief administra-
tive officer and its Board of Directors. As was discussed above, we have
routinely allowed the employer at least one employee in such a position to
be excluded as confidential.

The Union argues that a different result should obtain here. First,
the Union points to the fact that the Office Manager has done very few if
any confidential duties in the past. The record shows this to be true.
However, it has been so because the position has been in the bargaining unit
and the District has been concerned about the conflict of loyalties that .is
one of the policy bases for the confidentiality exclusion in the.first
p l a c e .

The Union also argues that most secretarial confidential duties have
been performed by a person in the City of Bristol's personnel office because
the City's Personnel Director has been utilized on a consultative basis to
handle much of the District's labor relations and personnel functions. The
record does'show that this has been the arrangement utilized in the past,
although it has been far less than perfect as a means for handling such
work. However, and significantly, the record also shows that for legitimate
reasons the City personnel office is no longer in a position to provide the
necessary amount of clerical and secretarial confidential services it has
provided in the past. Even though the amount of such confidential work that
must be performed in tine District is not large, it is essential that such
work be handled by a person who is not a member of the bargaining unit.

The thrust of the Union's argument is really that we should require the
City to continue handling all confidential functions of this sort. We
.cannot  accept this argument. Although the City is a constituent part of the
District, it is a wholly separate employer. It is under no obligation, at
least none that we have the power to enforce, to provide confidential
secretarial services to the District. Second, if we accepted this argument
we would be requiring municipal employers in effect to retain outside
contractors to perform secretarial duties that are confidential so that no
employee would be excluded for that purpose. This would be a radical result
that conflicts with our entire history of allowing a municipal employer.
confidential exclusions from among its own smployees. While  we have not
allowed over proliferation of confidential exclusions through over
fragmentation of confidential duties among such employees, we have never
shown any inclination toward the quantum leap which the Union's logic would
require.

Modification of Unit

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

DETERMINED, that the bargaining unit here in question be, and the same
hereby is, modified to exclude the position ,of Office Manager.-
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