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and
DISMISSAL OF COMPLAINT

On April 9, 4981,  Danbury Police Local #891 and Council #I5  AFSCME,
AFL-CIO (the Union) filed with the Connecticut State Board of Labor Rela-
tions (the Board) a complaint alleging that the City of Danbury (the City)
had.engaged  and was engaging in practices prohibited by the Municipal
Employee Relations Act (the Act) in that it had unilaterally changed certain
pension rights applicable to probationary police officers.

After a hearing on the complaint and filing of briefs, we issued
City of Danbury, Decision No. 2316 (June 13, 1984) in which we found that
the alleged prohibited practice concerned the disability pension of John

McIntosh 'and that the issue of McIntosh's pension was pending before the
Superior Court for the Judicial District of Fairfield at Danbury. There-
fore, we ruled that action on the complaint should be deferred until the
proceedings before the court were finally disposed of and we retained
jurisdiction for the disposition of issues not disposed of in the court
proceedings. Those court proceedings have now concluded and the complaint
-is  again presented.to  us by the Union.

On August 27, 1985, we conducted a hearing at which time the parties
appeared, were represented by counsel, and were fully heard. Both parties
subsequently filed written briefs.



On the whole record before us, we make the following findings of
fact, conclusions of law, and dismissal of complaint.

Findings of Fact

1.
of the Act.

The City of Danbury is a municipal,employer  within the meaning

2 . The Danbury Police Local #891  is an employee organization within
the meaning of the Act.

3. John McIntosh was appointed as a Danbury Police Officer on
February 12, 1979.' I

4. McIntosh was injured on March 24, 1979 and was out of work until
January 28, 1980.

*

5. McIntosh entered the Police Training Academy on May 12, 1980 and
was terminated from the Academy, but not from his employment, on July 9,
1980.

6. On August 15, 1980, McIntosh applied to the City pension board
for a service-connected disability pension based upon his March 24,  1979
injury.

a
7. On August 27, 1980, McIntosh's employment was terminated by the

Police Department.

8 . On September 26, 1980, the corporation counsel for the City
informed the City pension board that  McIntosh was not eligible for dis-
ability pension because.the pension agreement provides disability pension
benefits to "regular members" of the Danbury Police Department and McIntosh
was not a "regular member" because of his failure to complete the Police
Training Academy course.

9. On January 16, 1981, the Pension Board awarded McIntosh a
service-connected disability pension and McIntosh received retroactive
payments of that pension.

10. The City then filed a complaint in Superior Court against the
Pension Board, its members, the Hartford National Bank (the trustee of the
Police Pension Fund), the Union, and others challenging the legality of the
Pension Board's action granting McIntosh a pension. John Edwards vs. Board
of Directors of the 1967 Police Pension Fund of Danbury, Et Al, Docket No.
CV 81 0278419 S.

’ Il. The Union did not appear in the suit and was defaulted for
failure to appear.

The lawsuit was resolved by settlement. McIntosh received a
payment'::  sixty-two thousand dollars ($62,000) and signed a release for
"all  claims which were raised, or could have been raised, in the action
commenced by JOHN EDWARDS which is pending in the Superior Court for the
Judicial District of Danbury, at Danbury, Docket Number CVI-0278419  S... ."

.
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Conclusions of Law,

3 The complaint inthis  matter alleges a prohibited practice under
the Municipal Employee Relations Act.

2. The settlement of the Superior Court lawsuit resolved all claims
of John McIntosh to a disability pension based on his service as a police
officer for the City of Danbury.

3. The issue of whether any prohibited practice has been committed
is now moot and should not be decided by this Board in the absence of a live
controversy concerning any person.

Discussion

The Union has argued here that settlement of the Superior Court
lawsuit between the City and the Pension Board concerning John McIntosh did
not resolve the question of whether the.City  committed a prohibited practice
by its opposition to McIntosh's pension. We agree that it did not. How-

ever, the City argues that the settlement did resolve the issue of whether
McIntosh should receive a pension. We agree that the settlement did resolve
that issue.

The Union would now like us to decide whether the City unilaterally
changed past practice by refusing to give McIntosh a pension. The record -
shows that historically such pensions have evidently been granted to
employees injured while they were probationary employees, but there has not
been a previous case involving a person who did not graduate from the Police
Training Acaemy. The City argues that this difference is crucial and dis-
tinguishes the present case from any past practice. The City argues also
that whatever past practice may have existed, the collective bargaining

agreement and the pension agreement allow the City to refuse a disability
pension if the applicant has not graduated from the Police Training Academy.

We find that we should not decide whether the issue of graduation
from the Police Training Academy does make a crucial difference. The issue
of McIntosh's pension has been fully resolved by settlement of the Superior
Court case. Accordingly, we are no longer presented with a present con-
troversy. McIntosh has received a remedy and executed a release; he is not
eligible for any remedy we can grant. In addition, there is no other
employee currently being denied a pension request who is situated similarly

to McIntosh. Accordingly, a decision by us on the merits of the Union's
claim would have no practical effect. In the absence of any pending request
for disability pension, we find that the present issue is moot.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations Act, it
is "
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ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

i

s/ Craig Shea
Craig Shea

s/ Susan R. Meredith
--Susan R. Meredith

T O :

The Honorable James E. Dyer
Mayor, City of Danbury CERTIFIED (RRR)
City Hall, 155  Deer Hill Avenue
Danbury, Connecticut 06810

Sandra Leheny, Asst. Corp. Counsel
City of Danbury
City Hall, 155  Deer Hill Avenue
Danbury, Connecticut 06810

Peter Gernat, Staff Representative
Council #15,  AFSCME, AFL-CIO CERTIFIED (RRR)
154  Derby Avenue
New Haven, Connecticut 06511

Frank J. Raccio, Esq.
154  Derby Avenue
New Haven, Connecticut 06511
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