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DECISION and ORDER

On June 13, 1984,  Local 531, Service Employees International Union,
AFL-CIO (Union) filed with the Connecticut State Board of Labor Relations
(Labor Board) a complaint alleging that the Town of Middlebury (Town) had
engaged and was engaging in practices prohibited by the Municipal Employee
Relations Act (Actj  in that:

Respondent has violated Section 7-470(4)  of the Act in its
unilateral decision to alter and remove from the bargaining
unit the position of Highway Department Superintendent and
transfer those duties to non-bargaining unit personnel.

The Union seeks a cease and desist order, a reinstitution
of the status quo, and a make whole remedy for the affected
employee.

.

After the requisite preliminary steps had been taken the parties
appeared before the Labor Board for hearings on August 21, August 29 and
October 23, 1984. Both parties were.represented  at the hearings and -rJere
provided a full opportunity to adduce evidence, examine and cross-examine
witnesses, and make argument. Written post hearing briefs were filed by
December 21, 1984.

On the basis of the record presented, we make the .following  findings of
fact, conclusions of law, and order.

.
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Findings of Fact

1. The Town of Middlebury (Town) is an employer within the meaning of
the Act.

2. Local 531, Service Employees International Union, AFL-CIO (Union)
is an employee organization within the meaning of the Act and at all times
material has been the exclusive bargaining representative.of  a supervisory
unit employed by the Town.

3. The Town and the Union are parties to a collective bargaining
agreement (Contract) effective July 12, 1983 through June 30, 1985.

4. Joseph DeSantis  was employed by the Town in the Highway Department
for approximately twenty years and held the position of Superintendent of
that Department for eight years until his termination on July 1, 1984.

5. DeSantis  was a bargaining unit member and a steward for the Union.

6. The job description for Highway Superintendent reads in its
entirety:

HIGHWAY DEPARTMENT SUPERINTENDENT

GENERAL STATEMENT OF RESPONSIBILITIES:
Plans, organizes and directs the work of the Public Works

Department.

EXAMPLES  OF DUTIES:
Lays out projects and assigns men, equipment and material to

be used on public work projects; responsible for inspection and
maintenance of roads, bridges, sidewalks, storm sewer systems,
street equipment, structures and other Town properties; works in
conjunction with State officials on projects entailing State
reimbursements and grants; estimates costs for projects; maintains
and approves payroll and inventory records; prepares annual budget
for submission to Board of Selectmen; responds to emergency calls
and complaints beyond normal working hours; coordinates snow
removal for Town roads; complete responsibility for operation of
the Town Transfer Station.

SUPERVISION EXERCISED:
Supervises all employees in the Public.Works Department and

has functional supervision of contractors performing contractual
services for the Town of Middlebury.

S'UPERVISION RECEIVED:
Works under the administrative direction of the First

Selectman who reviews work for conformance with policies.

SALARY:
As determined by the Collective Bargaining Agreement.

(Exhibit 3)
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7. The First Selectman holds the title of Director of Public Works.

8 . Edward St. John is the First Selectman for the Town. St. John was
elected to that position in November 1983.

9. Under the tenure of its previous First Selectman, William Longo,
the Town's budget had been rejected a total of five times. St. John, who
was a member of tie same political party as Longo, challenged t'ne  incumbent
promising fiscal responsibility and restraint. Longo subsequently withdrew
and St. John won the general election.

10. St. John has had extensive experience in the construction area
(20 years). Prior to his election as First Selectman, St. John was the
assistant superintendent for the Public Works Department in the City of
Waterbury.

11.
'purchasing

Shortly after entering office, St. John established a centralized
system which required bids for all purchases. Prior to this

system, various departments of the Town would purchase equipment and
supplies from vendors at varying prices.

12. St. John also took a number of cost saving measures: the issuance
of a moratorium on all Town expenditures; significant reduction cuts in the
Folunteer Fire Department's budget; the elimination and consolidation of a -
bookkeeping position with a new position .of Director of Finance/Assistant
Treasurer; the elimination and consolidation of the position or' building  and
Grounds Supervisor with the position of Highway Department Superintendent.

13. The positions of Bookkeeper and Building and Grounds Supervisor
were bargaining unit positions. The Union and the Town bargained over their
elimination and an agreement was reached.

14. This agreement was confirmed in a March 8, 1984  letter from
James R. Smith, Attorney for the Town, to Mickey Busca, Union staff
representative, which stated in relevant part:

It was further agreed at that meeting that the new position
created for "DIRECTOR OF FINANCE/ASSISTANT TREASURER" would not
be a bargaining unit position due to the nature of the duties
involved Ind described in the job specification for that
position.

It was also agreed that those duties formerly performed by
the buildings and ground supervisor, Michael Capalupo, will be
transferred to the highway department superintendent.

(Exhibit 5, par. 2 and 3)

15. On April 23, 1984, DeSantis  was notified verbally by St. John that
his position would be eliminated effective July 1, 1984.  On April 26, 1984,
Attorney Smith notified Busca of this fact indicating the Town's willingness
to meet and discuss the.reasons  for its decision. Smith also requested that
Busca notify him within 14  days of receipt of the letter whether D&antis
would claim bumping rights under Article XI Section 4 of tine Contract.
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1 6 . On May 21, 1984, the Town's Board of Selectmen unanimously
approved the elimination of Highway Department Superintendent. . .

17. On May 23, 1984, the Union and the Town met to discuss the Town's
reasons for eliminating the position. In attendance were Smith and St. John
for the Town, Busca and DeSantis for the Union.

18. At this meeting the Union questioned who was going to perform the
duties of highway department superintendent. St. John responded that he
would administer the department as he had been. The Town wanted to know
whether DeSantis would exercise his bumping rights under the Contract since
he was the most senior bargaining unit member. The meeting ended without
resolution. The Union did not exercise its bumping rights, rather it filed
a grievance charging that the Town terminated DeSantis without just cause.

19. On May 24,  1984, Smith sent a follow up letter to Busca which
stated:

Since you chose to meet with myself and First Selectman
St. John on May 23,  1984  and discuss the substance of Mr. DeSantis'
grievance prior to submitting that grievance to us you already have
been given our response. As you were told, Joe DeSantis is being

. laid off as there is presently insufficient work or monies avail-
able to continue that position. Although the grievance was not
signed prior to submission I suggest that we waive Step number 1
and allow you to proceed with same to the next level.

If you have any questions please feel free to contact me.
(Exhibit 10)

2 0 . The grievance filed by the Union was later withdrawn.

2 1 . DeSantis as Highway Department Superintendent was the only super-
visor at the Highway Garage. Under his supervision were eleven crewmen,
one being Ron Metcalf who was crew unit leader, and Richard Dews, a utility
worker. Both of these men were members of a different bargaining unit
(Teamsters). Also answerable to DeSantis was a clerical employee named
Teresa Amodeo.

2 2 . During DeSantis' tenure he regularly planned and scheduled the
work of the Department. He met with St. John two or three times a week in
the morning to discuss what work needed to be done. DeSantis would then
issue instructions as to what men would be assigned to a project and which
equipment would be used. At times DeSantis initiated projects of a general
maintenance variety on his own. DeSantis was also told by St. John to
utilize his discretion in getting particular work done.

23. After DeSantis' departure the planning of the work projects was
performed far in advance by St. John and the assignment of the men on a
daily basis was Performed by the crew leaders (Metcalf and Dews). (Tr.
2771. After DeSantis'  departure Dews was promoted to the position of crew
leader. St* John also testified that he now supervised the Building and
Grounds personnel directly. (Tr. 286).



24. DeSantis had the authority to grant time off to an employee. He
routinely reviewed requests for vacation, personal. and funeral leave time,
and authorized overtime. Exhibit 11, Time Report for Week Ending January 7,
1984, revealed that DeSantis' signature appeared after the title Department
Head. (Tr. 31).

25. After DeSantis' departure the responsibility for signing and
verifying time records was performed by Metcalf. Amodeo testified that
after DeSantis' departure she was instructed by St. John to report to
Metcalf. (Tr. 118).

26. Metcalf testified that he never verified time sheets while
DeSantis was employed by the Town, but after DeSantis'  departure Metcalf
assumed responsibility for it. (Tr. 190).

After DeSantis' departure the granting of vacation time was
perfofied  by St. John. (Tr. 221).

28. Exhibits 15, 20 and 21, entitled Receiving Reports, all contain
DeSantis' signature as Department Head. Amodeo further testified that she
never typed and processed such a form other than with DeSantis' signature
on it.

29. After DeSantis' departure the receiving reports were signed by
Metcalf or by other Teamster bargaining unit members. . -

30. DeSantis also had the responsibility for preparing an annual
report of the department's operation which was included in the Town's annual
report to the Board of Selectmen. He also testified 'before the Board of
Selectmen on behalf of the department.

31. After DeSantis' departure the responsibility for compiling the
annual report was given to Dews and Metcalf. Amodeo testified that neither
Dews nor Metcalf  had responsibility for this function while DeSantis was
there. (Tr. 131, 128).

32. St. John testified that the elimination of DeSantis'  position
resulted in the least impact since he *lcould  pick up any loose ends or
whatever might happen." (Tr. 256).

Conclusions of Law

1. The unilateral decision by an employer to eliminate a position for
economic reasons is not a violation of the Act unless the elimination was*.
motivated by anti-union animus or repudiation of the contract.

2 . Such a decision involves the exercise of a managerial function and
is not a mandatory subject of bargaining unless it results in the transfer
of bargaining unit work to non-bargaining unit personnel.

3. The work performed by DeSantis as Highway Superintendent is
bargaining unit work.

-5- .
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4.  The Union was not given notice and a reasonable opportunity to
bargain before the elimination of the position and thus no waiver is
present.

5. The Town violated its duty to bargain when it unilaterally assigned
bargaining unit work to non-bargaining unit personnel.

Discussion

The Union contends that the Town has violated the Act by unilaterally
eliminating the position of Highway Department Superintendent and
reassigning those duties to non-bargaining unit personnel.

The Town, however, argues (1) that the duties presently being performed
by non-bargaining unit personnel have been in the past shared work and the
.Union has failed to meet its burden of proof; (2) that its decision to lay
off was motivated by economic considerations and therefore proper; and (3)
that the Union was given an opportunity to negotiate the layoff but refused
to engage in such a discussion. We treat these arguments in the order
presented.

I .

It is a well settled principle of our labor law that an employer
commits an illegal refusal to bargain and thus a prohibited practice under
the Act when it unilaterally subcontracts or assigns bargaining unit work to
non-bargaining unit employees. City of Milford, Decision No. 1849 (1980);
City of Bridgeport, Decision No. 1658 (1978), aff'd  in City of Bridgeport v.
Connecticut State Board of Labor Relations, Dk. No. 171522 Superior Court,
Fairfield County (June 21, 1980) Landau, J. 3n the other hand, we have also
stated that where the reassigned work has by practice been shared between
bargaining unit and non-bargaining unit employees, a subsequent reassignment
of that work away from bargaining unit employees to non-bargaining unit
employees will not constitute a violation of the Act. Board of Education of
the City of Hartford, Decision No. 1938 (1980); City of New Haven, Decision
No. 1672-y  of Waterbury, Decision No. 1436  (1976).

The evidence presented at the hearing revealed the following:
DeSantis, during  his tenure as highway department superintendent, was the
only supervisor at tne  garage. He regularly planned the work of tne
department and would meet with St. John two or three times a week in the
morning to discuss tne work that needed to be done. DeSantis would then
issue instructions as to what men would be assigned to a project and which
equipment would be used, and DeSantis had the discretion to initiate
projects on his own. In fact, Metcalf testified that much of the time the
crew did not know from day to day where they would be working. DeSantis
also had the authority to grant time off to an employee. He reviewed
requests for vacation, personal time, and authorized overtime. He also
compiled budget material to be incorporated in the Town's annual report.
As head of the department, DeSantis routinely ordered supplies and verified
their delivery and acceptability, and Amodeo testified that she thed  and
processed these forms only with DeSantis' name on them.
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After DeSantis'  departure, it was a new ballgame. Amodeo was told by
St. John that she was to report to Metcalf and Metcalf confirmed this in his
testimony that he was in fact the highest authority in the department. The
planning of the work was done far in advance by St. John. Responsibility
for assigning the men on a daily basis was performed by Metcalf and Dews as
crew leaders. In fact Dews was promoted shortly after DeSantis' departure
to the position of crew leader. Metcalf was now responsible for verifying
and signing time sheets although he never performed this function in the
past. However, only St. JO’M  was responsible for granting vacation time.
In regard to purchasing and verifying supplies, this function was shared
between St. John and members of the Teamsters bargaining unit. St. John
would order the supplies and Metcalf or some other crew member would verify
its delivery. Furthermore, budget material to be incorporated in the annual
report was prepared by Dews and reviewed by Metcalf before forwarding to
St. John. Finally, St. John planned the work far in advance and reviewed
the work daily for conformance. From all of this, it is clear that while he
was employed DeSantis' duties as highway superintendent were distinct and
dissimilar from those of either his crew members and the first selectman,
and that after his departure this work was performed by both St. John and
members of the Teamsters bargaining unit, specifically Metcalf and Dews as
crew leaders.

While the record clearly supports the finding that non-bargaining unit
'employees are now performing bargaining unit work, the motivation for this
action is equally telling. This motivation is basically gleaned from
St. John's testimony. St. John testified that before being elected to the
position of first selectman, he worked for some seventeen years in the
public works department for the City of Waterbury, his most recent position
being that of Assistant Director in the department. And he was supported
for the first selectman's job because of his platform of fiscal restraint.
Upon assuming office he instituted a number of cost saving measures
eliminating several bargaining unit positions with the consent of the
Union. And in addressing additional cost saving measures, he recognized
that the elimination of DeSantis'  position resulted in the least impact
since "he [St. John] could pick up any loose ends." Thus it is clear from
the record that transfer of bargaining unit work to himself was precisely
what St. John had in mind all along.

The Town, however, attempts to diminish the nature and scope of
DeSantis'  responsibilities. It points out that St. John always has been
the final authority in the department and that DeSantis was a pass through
merely carrying out St. John's orders; many of the documents signed or
verified by DeSantis were in fact prepared by someone else, specifically
Amodeo, Metcalf or Dews.

All of this begs the question. Of course, St. John has the final
authority; he is the Director of Public Works and First Selectman for the
Town. But DeSantis as Supervisor was responsible for managing the personnel
within the department and implementing the policy decisions of his superiors
as the job description indicates and which the record reveals. Nor is it of
any significance that DeSantis signed forms prepared by another. The point
is that as supervisor he had responsibility for the operation of the.
department. A signature on a document is not a meaningless act, but carries
with it responsibility and authority.
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I I .

It is clear from our case law that a decision to eliminate positions
and lay off employees falls within the area of managerial prerogative so
long as the decision is not improperly motivated or does not constitute a-
repudiation of the col-_--_..ntract. West Haven Bd. of Decision No. 1363
(1976); City of Stamford, Decision No. 1057 (197:yi'Town  of Stratford,
Decision No. 999m Town of Hamden,  Decision No. Z!lJ~wn of

,gton,  Decision No. 2012 (1981). However, although the decision to lay
tff  an employee  for economic reasons falls within the ambit  of managerial
Willin
;
prerogative,-the secondary impacts of such a decision on wages, hours and
other conditions of employment must be bargained before the decision to be
implemented. City of Bridgeport, Decision No. 1319-A (1975); City of
Bridgeport (Fire), Decision No. 1485  (1977); Town of Guilford, Decision No.
-1829  of Hartford (Fire), Decision No. 1850 (1980). And a
resulting unilateral assignment of bargaining unit work to non-bargaining
unit members must be bargained with the union. City of Milford, supra; City
of Bridgeport, supra. -gq--  -

The Town has argued that the contract allows for it to eliminate posi-
tions and lay off employees and that it properly adhered to those contrac-
tual provisions. This argument misapprehends the nature of the Union's
complaint. The dispute in the present case is the unilateral assignment of
work performed formerly and exclusively by DeSantis  (a bargaining unit
member) to persons outside the unit. As we mentioned above, an employer may
decide for legitimate reasons that  a function no longer should be performed
or that a particular service be reduced and as a result lay off the employee
performing the function. However, an employer cannot transfer the work in
question to non-bargaining unit employees without first negotiating the
impact of that layoff with the union to impasse, or in the alternative reach
an agreement with the union. Therefore, the Town's adherence to the
contractual layoff procedure is not material to the issue here.

III.

This brings us to the last argument. The Town contends that the Union
was in fact given an opportunity to discuss the impact of the layoff but
failed to do so, and that the Union cannot charge an employer with a refusal
to bargain when it has made no attempt to bring an employer to the nego-
tiating table. City of Norwich v. Norwich tirefighters  Assn., 175 Conn 310
(1977); National Labor Relations Board v. Columbia Enameling & Stamping Co.,
306 U.S. 292 (1939); National Labor Relations Board v. Rural Electric Co.,
Inc., 296 F.2d  523. We agree with the Town's statement of the law, but find
ithas  no applicability to the present case.

.

The court in Norwich, supra, held that where a union has notice of, and
a reasonable opportunity before the implementation of the change, the union
must demand bargaining or lose its right to require bargaining. City of
Norwich at pp. 215, 216, 219. In applying this rule we stated soon after
Norwich, in City of New Haven, Decision No. 1558 (1977)  that:

Norwich did of course deal with a unilateral change and the
decision clearly does  put some obligation on a union to participate
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in seeking negotiations in such a context. We interpret the
decision this way: although an employer has an initial duty to
propose bargaining about a change he wishes to make (concerning
a mandatory subject of bargaining) his conduct is to be judged
in its entirety and in context as of the time a complaint is
filed. If the employer announces the change without proposing
it for negotiation at the onset, this does not free the union of
a duty on its part to propose bargaining where there is full
notice and a reasonable opportunity to do so. And if thereafter
the change is implemented without bargaining neither party can
fault the other for the lack of negotiation. (emphasis added)
City of New Haven, supra.

In the present case, the Union did have notice that the Town intended
to eliminate the position of highway superintendent effective July 1, 1984.
In fact, the Town on April 26, 1984, by letter from Smith to Busca  invited
the Union to discuss the matter. The purpose of the discussion specifically
referenced bumping rights under the Contract. The parties then agreed to a
date for discussing the matter. However, two days before the parties were
to meet, the Town's Board of Selectmen formally voted to eliminate the
position of highway superintendent. Thus the change had already been made
before the parties discussed the issue. Norwich does not require that the
union must negotiate impact after a change has been implemented. See Town
of Greenwich, Decision No. 2154  (1982). Where one party disturbs the
balance of the bargaining relationship by illegally changing the existing
status quo, the other party is justified in refusing to negotiate until that
balance has been restored. City of Willimantic, Decision No. 1321 (1975);
Town of Greenwich, supra; Norwalk Bd. of Ed., Decision No. 2177  (1983).

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the Town of Middlebury shall

I. Cease and desist from assigning the bargaining unit work previous-
ly performed by DeSantis  to non-bargaining unit employees, unless and until
such assignment is agreed to by the Union after negotiations, or until final
impasse in such negotiations is reached.

II. Take the following affirmative steps which the Board finds will
effectuate the purposes of the Act:

l .

(a) Reinstate Joseph DeSantis to the position of Highway
Department Superintendent;

(b) Retroactive to July 1, 1984, make Joseph Desantis whole
for any financial loss which he incurred as a result of the
Town's elimination of the position.

-9-

-i .- . - . . - .-..-,__, _-_-- _ . . _ _ _ _ -.

.  .



(c) Post immediately and leave posted for a period of sixty
(60)  consecutive days from the date of posting, in a conspicuous
place where the employees customarily assemble, a copy of this
Decision and Order in its entirety; and

(d) Notify the Connecticut State Board of Labor Relations
at its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order, of the steps taken by the Town of
Middlebury to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/ Yictor  M. Ferrante
Victor M. Ferrante, Chairman

s/ Craig Shea
Craig Shea

s/ Cornelius J.  Scanlon
Corneli.us J. Scanlon
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