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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF. LABOR  RELATIONS

In the matter of 1

THOWSTON  BOARD OF EDUCATION

-and -

LOCAL 1303 OF COUNCIL #4,
AFSCME, AFL-CIO

Case No. MPP-7529

Decision No. 2433

August 27, 1985

A P P E A R A N C E S :

Sullivan, Lettick  & Schoen
By: Victor Schoen, Esq.
for the School Board

J. William Gagne, Jr., Esq.,. and.
Barbara Collins, Atty.,
for the Union

DECISION
and

DISMISSAL OF COMPLAINT

On October 27, 1982, Local 1303 of Council #4, AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (the Labor
Board) a complaint alleging that the Thomaston Board of Education (the
School Board) had engaged and was engaging in prohibited practices within
the meaning of the Municipal Employee Relations Act (the Act) in that:

. '.

On or about September 1, 1982, the Employer (Thomaston Board of
Education) violated the Act in that it has, without collective
bargaining and without the consent of the Union, reduced weekly
hours of work for Library Aide from twenty-seven (27) hours to
nineteen (19) hours thereby removing said pdsition from the
bargaining unit.

REMEDY: Comprehensive statutory remedy including but not limited
to a 3oard  order that the Employer:

1.. Rescind its action which reduced Library Aide weekly hours of
work, and restore said weekly work schedule to twenty-seven
(27) hours;

2 . Make whole affected employee together with interest at the
maximum legal rate at the time such sum should have been paid.



After the -requisite preliminary steps had been taken, tha.case  was
brought before the Labor Board for a hearing on December q3, 1984.  Both
parties were represented at the hearing and provided a. full opportunity to
adduce evidence, examine and cross-examine witnesses, and make argument.
Post hearing briefs were subsquently received from the parties on April 9,
1985.

On the basis of the record before us, we make the following findings of
fact, conclusions of law, and dismissal of the complaint.

Findings of Fact

1. The School Board is a municipal employer within the meaning of the
Act.

2 . The Union is an employee organization within the meaning of the Act
and has been the exclusive bargaining representative for a unit including
various aide positions in the Thomaston school system at all times 'relevant
to the case.

3. The collective bargaining agreement covering the unit represented
by the Union specifies that only positions which are scheduled for twenty or_ more hours per week are included within the unit.

4.  The Thomaston school system has historically had aides scheduled
for both more than twenty and less than twenty hours per week.

5. Included among the less than twenty hours per week non-bargaining
unit positions is a library aide position at Black Rock School. The
substance of the duties of the person in that position is the same as the
library aide position held at the Middle School.

6.  Sherril Ford originally came to work for the Thomaston school
system in an aide position in approximately 1974.  She was scheduled to work
less than twenty hours per week.

7. Subsequently, Ford moved into bargaining unit aide positions
scheduled for more than twenty hours per week.

8 . During the 1980-81 school year, Ford was scheduled to work
approximately twenty hours per week as a library aide at the Middle School.

9. In summer of 1981, that position was eliminated-for program and
budget reasons, i.e. the Middle School,library  was closed for the 1981-82
school year.

10. As the least senior person in her classification, Ford was laid off
in accordance with the then existing collective bargaining agreement and
remained on layoff.

.
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11. In April of 1982,  the School Board determined that some library
aide assistance was necessary in the Middle School library, and it
authorized creation of a fifteen (15) hour per week library aide position
for the 1982-83'school  year (i.e. beginning in September 1982).

12. Subsequently, during the summer, the School Board decided to
schedule the hours for the library aide position at nineteen (19) hours per
week.

1 3 . Ford was offered the nineteen (19) hour library aide position for
the 1982-83  school year and she accepted.

1 4 . On October 27, 1982, the Union filed the present complaint,
alleging that the School Board had violated its duty to bargain under the
Act and thereby committed a prohibited practice by reducing Ford's library
aide position to less than twenty (20) hours per week.

1 5 . In December 1982, Ford resigned to accept full time employment
elsewhere.

Conclusions of Law

1 . The School Board's establishment of the non-bargaining unit Library
Aide position at the Middle School did not constitute a violation of Section
7-470(a)(4) or any other Section of the Act, because:

A . It did not reduce any current employee from bargaining
unit to non-bargaining status.

B . It.was in contravention of no past practice.

CW It was not shown to have been improperly motivated.

.

Discussion

'The Union's complaint fundamentally rests on its claim that the School
Board unilaterally reduced Ford's position from a.more  than twenty hour per
week bargaining unit position to a less than twenty hour per week non-
bargaining unit position. In Town of Newington Board of Education, Decision
No. 1116 (1972)  and Town of North Branford, Decision No. 2242 (1983),  we
held that a decision to change employee bargaining unit status from

l  . inclusion to non-inclusion by reducing work schedules to less than the
minimum threshold of hours required for bargaining unit status concerned a
mandatory subject of bargaining. It is and continues to be a principle of
an employer's statutory duty to bargain that if the employer makes a
unilateral change in an established practice concerning a mandatory subject
of bargaining, the employer will be found to have violated its statutory.
duty to bargain unless‘ it proves an appropriate defense. See, e.g*,  State
of Connecticut, Department of Public Safety, Decision No. 2419  (1985) and
cases cited therein.
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The facts'of the present case do not support a violation of the Act
under the rules set forth in those cases. In Newington and North Branford,
the employer in fact.reduced  the positions of current employees and thereby
changed their status to that of non-bargaining unit employees. That,
however, is not at all what happened in the present case. Here the
establishment of the non-bargaining unit library aide position in September
1982 as a nineteen (19) hour per week position did not constitute a
reduction in any current employee's hours or a change from bargaining unit
to non-bargaining unit status of any such employee. Rather, it constituted
the creation of a new position where no position then existed. It is
certainly true that there had been a bargaining unit library aide position
at the Middle School until the end of the 1980-81  school year and that Ford
had held that position. However, the position had been eliminated for good
faith business reasons, had remained eliminated for the entire 1981-82
school year, and Ford had been laid off for that entire period. On these
facts, it cannot plausibly be claimed that a change in any practice occurred
in,September 1982. The only thing that occurred at that time was the
establishment of a non-bargaining unit position where no position then
existed. Cf. Nest Haven Board of Education, Decision No.-1363 (1976).

Moreover, the Union has made no claim and there is no evidence in the
record to support a finding .that  the elimination of Ford's bargaining unit
position for the 1981-82 school year and the creation of the non-bargaining -
unit position offered to Ford for the 1982-83 school year was a planned
effort designed to remove her and her position from the bargaining unit.

- Rather, the total series of events is shown to have been based on separate .
decisions intended to deal with budget and programatic  concerns as they
existed at the different times in question. Thus, no claim of
discrimination for union activities or coercion and restraint of bargaining
rights would be supported by this record.

Finally, the Union made no claim in its complaint or at the hearing
that the creation of the library aide position constituted a removal of what
had been exclusively bargaining unit work and unilaterally assigned it to a
non-bargaining unit position.*
have been sustained. record

If such a claim had been made, it could not
The showed that library aide work 'in the school

system had been by practice performed by both bargaining unit and non-
bargaining unit employees as evidenced by the performance of such work by a
non-bargaining unit employee at Black Rock School at all times relevant to'
this case. City of Torrington, Decision No. 2172 (1982). Cf. Portland
Board of Education, Decision No. 1670 (1978); New Britain Board of
Education, Decision No. 1786-A (1979).

* Although it is not entirely clear, the Union seems to have at least
indirectly raised this claim in its brief.

-6



Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS.

BY s/ Patricia V. Low
Patricia V. Low

's/  Craig Shea
Craig Shea

s/ Ann M. McCormack
Ann M. McCormack


