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STATE OF CONNECTICUT
LABOR DEPARTMENT ' *

CONNECTICUT STATE BOARD OF LABOR RELATIONS

I* In thg  matter of
I
TOWN  OF HAMDEN,  (Police)

-and-

INTERNATIONAL BROTHERHOOD OF
POLICE OFFICERS, LOCAL t404

Case No. MPP-81084

A P P E A R A N C E S :

Lynch, Traub, Keefe h Marlowe
,By: William Lynch, Esq.

-..for  the Town of Hamden

Shelagh P. McClure, Esq.
for the Union

Decision No. 2394

May 15, 1985

DECISION and ORDER

On July 19,  1983, the International Brotherhood of Police Officers
Local 404 (Union) filed a complaint with  the Connecticut State Board of
Labor Relations (Labor Board) alleging that the Town of Hamden  (Town) had
engaged and was engaging in practices prohibited by the Municipal Employee
-Relations Act (Act) in that the Town had unilaterally altered conditions of
employment by eliminating a past practice concerning supervisory assignme..ts
of patrol officers without negotiating the change with the Union.

After the requisite preliminary steps had .been  taken, the matter came
to a hearing before the Labor Board on April 11, 1984, at which time the
Union amended its complaint to include the charge that the Town unilaterally'. changed this practice in retaliation for the Union's filing of a grievance.
A reconvened hearing was held on June 11, 1984. The parties appeared at the
hearings, were represented by counsel and were fully heard. Both parties

subsequently filed written briefs.

On the whole record before us we make the-following findings of fact,
conclusioqs  of law, and order.

.

r  .  . -. .., . ..I.



6,  !‘, .I.
‘

., .

.

Findings of Fact

1. The Town is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the l

Act.

3. The parties have a collective bargaining agreement (Contract)
effective from July 1, 1982 through June 30, 1984.

4. The work schedule of the Town’s Police Department is divided into
three eight (8) hour work details or shifts.

5. Article XXXV of the Contract outlines a minimum manpower
requirement for each shift as follows:

ARTICLE XXXV
MINIMUM MANPOWER CLAUSE

There shall be a minimum manpower of uniform police officers on
each of the following shifts:

-:: Five .(5) uniform, police officers from the Patrol Division
on the.2300-0700  and 2400-0800 hour shift.

Five (5)’ uniform, police officers from the Patrol Division
on the 0700-1500 and 0800-1600 hour shift.

Six .(6> uniform, police officers from the Patrol Division
on the lSOO-2300  and 1600-2400 hour shift.

This Section shall not apply to Supervision operating any patrol
units.

Any shortage of manpower in Patrol Division, Traffic Division, or
.any other Division covered by this Agreement shall be supplemented when
possible by members of that specific. Division only, on a Seniority
basis, as previously outlined in the contract.-

6. Article III of the Contract provides in pertinent part:

‘c

It is the intention of the parties hereto that the “Sergeant
Squad (1 concept shall-be  continued during the term of this Agree-
ment. Accordingly, the Town shall implement Exhibit A by dividing
the employees into three (3) squads, each squad comprised of a
certain number of designated patrolmen, together with a Sergeant,
as appears on Exhibit A. Except as heretofore provided in this
Article, each squad shall be comprised of the same individuals
throughout, with the result that all of the members on each
respective squad shall work on the same days and shall have the

,
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same days off. In the event that a supervisory officer of the
rank of Sergeant or higher is not available at any time for field
supervision, the Chief, or in his absence, the officer in command,
shall designate one of said patrolmen to serve as acting field
supervisor during said work shift. (emphasis added).

7. On January 5, 1982, prior to the effective date of the parties’
contract, the Chief issued a policy memorandum concerning the responsibil-
ities of desk officers. This memorandum states in pertinent part:

Headquarters building at 2900 Dixwell  Avenue will be staffed at
all times. The Desk Officer will be the only officer assigned to
Headquarters. The highest ranking officer on duty will be assigned

I desk duty. Relief for meal periods will be provided by the next
ranking officer on duty. In the event of only one supervisor
working, (1st Detail) , it is up to that supervisor’s discretion as
to his assignment. If he feels he is needed on the street, he may
assign a senior officer to desk duty.

8. Article XVII of the Contract is concerned with maintaining prior
.benefits  in accordance with past practice. Section 5 of that Article states
in full:

(5) In the event a Patrolman is designated a “field supervisor” for
an eight (8) hour shift, he shall receive three (3) hours of
.compensatory  time.

9. The Town has maintained a staffing pattern of assigning two super-
visory officers per shift, i.e* either a sergeant, lieutenant or captain.

10. In the event that one supervisory officer did not report for a
shift (because of illness, vacation, etc.) the most senior patrol officer
was assigned to act as field supervisor. This patrol officer was accorded
three hours compensatory time as outlined in Article XVII Sedtion 5.

11. This practice occurred on every shift uninterrupted from April
1981 to June 26, 1983.

12. On June 26, 1983, Lieutenant Atzbqch  was the only supervisory
officer reporting for duty on the 12:00 a.m. to 8:00 a.m. shift (1st  shift).

13. Atzbach, instead of remaining on the desk and appointing a patrol
officer as field supervisor as was the normal practice;decided that a
patrol officer would man the desk, and he would go out on the street.

14. Atzbach’s based his decision on the knowledge that this particular .
evening was high school graduation night and he felt that he “...was more
valuable on the street.”

15. Thomas Rhone, the most senior patrol man on duty that evening and
the individual who would normally be assigned the role of field supervisor,
questioned Atzbach’s decision and subsequently filed a grievance (Rhone
grievance) alleging a violation of the Contract.
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16. This grievance was later dismissed for not being filed within the
contractual time limits.

_.
17. Police Chief John Ambrogio supported Atzbachls  decision. Soon

after the filing of the grievance Ambrogio conducted a staff meeting with
his supervisory officers. Ambrogio testified that at this meeting he
directed supervisory officers to spend more time on the street.

18. Inspector Cronin who was in attendance at this meeting testified
that Ambrogio stated the practice of having a’ patrol officer assume the
responsibilities of a field supervisor was more or less,terminated.

19. Ambrogio did not confirm this directive with a written policy memo
which is normally the way changes in policy occur.

20. Ambrogio testified that it is not his policy to have the highest
ranking officer on duty assigned desk duty. Yet when asked the question,
“Has  there been a new policy that has superseded it?“, Ambrogio responded,
“1 would have .to read the policy book: I don’t really know the answer.“’

'21. Ambrogio’s  testimony outlined a number of reasons why a
supervisory officer should be out on the street rather than at the desk.

These reasons can be boiled down to the following: (1) The desk officer is
nothing more than a clerk who is responsible for answering telephone

. inquiries, preparing routine directives, maintaining a log, and checking on
incarcerated prisoners. These.responsibilities  changed as a.result  of the
change in the central communications office. (2) The street supervisor is
in command of the people out in the street responding to calls, making
decisions regarding the apprehension and arrest of individuals.

22. The change in the operations of the central communications unit
occurred’sometime in December 1981.

23. Since the filing of the grievance on June 26, 1983 to the date of
the hearing, no patrol officer on any shift has been assigned to the role of
field supervisor.

.Conclusions of Law

1. An employer’s unilateral change in an existing condition of .
employment that is a mandatory subject of bargaining during the term of an
existing collective bargaining agreement will constitute a refusal to
bargain in good faith and a violation of the Act unless the employer
demonstrates an adequate defense.

2. The practice of assigning patrol officers to a field supervisory
function with accompanying compensatory time whenever a shift was staffed by

. only one supervisory officer constitutes a mandatory subject of bargaining.
The Chief’s June 26, 1983 unilateral change in that practice constitutes a
‘violation of .Section ?-470(a)  (4) ,of the Act.
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3. The filing of the Rhone grievance on June 26, 1983 was the
determinative factor in the Chief’s decision’to el iminate the practice of

- having patrol officers assume the function of field supervisor when a shift
is staffed by only one supervisory officer. The Town’s action was therefore
a violation of Section 7-470(a)(l)  of the Act.

. Discussion

The Union’s complaint is based on two counts. (1) In June 1983, the
Town unilaterally changed the practice of appointing a patrol officer to
acting field supervisor when there were less than two supervisors reporting
on a shift . (2) The Town changed this practice in retaliation for the
Union’s grievance filed on Rhone’s  behalf. Based upon the record before us,
we conclude that the Town’s actions did change existing’ practices and that
the Rhone grievance was the determinative factor in the Chief’s decision to

discontinue the existing practices..

I . Unilateral Change

.We  have consistently held that an employer’s unilateral change in
conditions of emloyrnent involving a mandatory subject of bargaining made
during the term of a collective bargaining agreement will  often consti tute a
refusal to bargain and a violation of the Act. NLRB v. Katz, 369 U.S. 7
(1962); West Hartford Education Association v. DeCourcy,  162 Conn. 566

- (1972); Town of Newington, Decision No. 1116 (1973); Town of East Haven,
Decision No. 1279 (1974); Bethel Board of Education, Decision No. 1920
(1980); Town of North Branford, Decision No. 2242 (1983). Questions of
assignments and compensatory pay both concern mandatory subjects of

bargaining.

'36

That a unilateral change has in fact occurred can be established by
proving the existence of a fixed practice prior to the alleged change and a
clear departure from that practice without bargaining. Redding  Board of
Education, Decision No, 1922 (1980); Town of Clinton, Decision No. 2168
(1982); City of Torrington,  Decision No. 2172 (1983);  Town of East Haven,
Decision No. 2300 (1984). However, we also have held consistently that the
prohibition 01.  unilateral change is affected by the terms of the existing

collective bargaining agreement. In Town of Newington, supra, we held that
“the clearest example of the difference which a contract may make [in the .
duty to bargain collectively1 exists where the contract contains either
express or implied consent to the type of unilateral action allowed.”
Hence, when an employer raises the collective bargaining agreement as a
defense for unilateral change, .we  must look to and interpret the contract to
determine whether the contract permits the change
Newington, supra; Bolton  Board of Education, Deci
Hartford Board of Education, Decision No. 1671 (1
(Office of Comptroller), Decision No. 1871 (1980)
Education, supra; Town of North Branford, supra.

!. See, e.g. Town of
sion No. 1618 (1978);
978); State of Connecticut
; Redding  Board of
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It is undisputed that there existed a practice of having a senior
patrol officer assume the position of field supervisor when only one
supervisor (sergeant, lieutenant, captain) was available for a particular
shi f t . The Town contends that the Contract reserves to it discretion to
change this practice. It points to Articles III, XVIII and XXXV in support

. of this proposition. A reading of these Articles leads us to a different
conclusion. Article XVIII, section 5 provides for three (3) hours of
compensatory time whenever a patrolman is temporarily designated as a field
supervisor. This section only states the method of compensation a patrol
officer shall receive if he is designated field supervisor. The Town also
points to Article XXXV in support of its argument. This Article also is not
relevant. It simply provides a minimum manning level for each shift, but
has no application here. This case concerns assignments, not manning
leve ls . Finally, the Town points to Article III. The Town argues that it
reserves to the Town discretion to appoint a patrol officer. as field
supervisor with compensatory time, or in the alternative, to assign the
patrol officer to the desk. Article III provides that if a supervisory
officer is “not available” for field supervision , a patrolman is appointed
to serve in that capacity. However, the phrase “not available” is not
defined. Thus it is difficult to accept the Town’s application of this
provision to the present case. If anything, this omission of a definition
from Article III has meaning through the practice of the parties and that
practice does not support the Town’s interpretation.

Prior to January 5, 1982, the practice which existed was as follows:
on all three shifts,.when one of the two supervisory officers was absent,
the supervisory officer who was present uniformly remained on the desk and

.the  most senior patrol officer was uniformly assigned as field supervisor.
The Chief’s January 5, 1982 memo confirmed and continued this practice for
the 2nd and 3rd shifts. However, the January 5, 1982 memo effected a change
for the 1st shift. For the 1st shift, the memo changed the practice so that
henceforth on that shift it would be discretionary for the supervisor on
duty to determine whether he or the most senior officer would remain at the
desk or act as field supervisor, This is one of the two changes the Union
is complaining about. However, the Union is too late. It had full notice
and a reasonable opportunity to demand bargaining since January 5, 1982, but
it never did so. It has therefore waived its.right to bargain the January
5, 1982 change making the field supervisory assignment for the 1st shift
discretionary for the supervi
v. Norwich Firefighters, 173
Education, Decision.No.  2208
(1983);  Town of Trumbull, Dee

sor on that ,shift. See, e.g. City of Norwich .
Conn. 210 (1977); North Haven Board of
(1983) ; City of Milford, Decision No. 2187
!ision No. 2294 (1984).

In June, 1983, the Chief made another unilateral change. Actually he
made two at that time. The first was that for the 1st shift, he took away
the supervisor’s discretion as to who would cover the field and who would
cover the desk and instead made it mandatory that the supervisory officer be

.the field supervisor and that the senior officer cover the desk. The second
change was that the Chief ceased,the  uniform practice on the 2nd and 3rd
shifts of the supervisory officer uniformly covering the desk and he



instituted a new practice that the senior officer uniformly cover the desk.
These changes substantially affected working conditions and compensation.
Neither was bargained and the changes therefore constituted a violation of
Section 7-470(a)(4)  of the Act.

I I . Retaliation for the Rhone Grievance

The Union’s second count alleges that the  June 1983  changes were made
soon after Rhone’s  June 26, 1983 grievance and were motivated by a desire to
retaliate for the fil.ing  of that grievance, The Town does not dispute the
timing of the Chief’s action. The law governing this situation is clear.

The elimination of field supervisory duty and thus compensatory time
may be found unlawful if the Chief, in taking the action, was motivated by
anti-union anifius or by a desire to penalize the Union. See  Old Saybrook
Board of Education, Decision No. 1435 (1976).  The Union has the.burden  of
proving that the action complained of was the result of the concerted
protected activity or that such protected .activity  was a substantial factor
‘iri bringing about the discrimination. However, as we stated in Connecticut
Yankee Catering Co., Decision No. 1601 (19771,  the substantial emence
necessary for such a finding I’... need not consist [of1  direct evidence of
improper practice. Such evidence is rarely available and the union is
entitled to the benefit of any inferences that are reasonable under the
circumstances.” See  also Bee , Decision No.
1731 (1979); Citxof  Stamford, Decision No. 1948 (1980);
Decision No. 559  (1982).

City of New Haven,

The Union points to the timing of the Chief’s order and to the
inconsistencies in the Chief’s testimony concerning his rationale for making
the changes. In reviewing the record, we find there is substantial evidence
to support the Union’s claim, and we conclude that the filing’ of the Rhone
grievance was a substantial D indeed the determinative factor, in the Chief’s
decision to change the existing assignment practices.

The Chief testified that in June 1983 the supervisory officers were in
the field and senior patrol officers at the headquarters desk, because the
desk duties had changed as a result of changes in the operation of the
department’s communication center. The Chief testified that since the
changes in the communication center, the desk function was largely a
clerical function of answering the phone, maintaining a *log, and preparing
routine directives. The Chief did not clarify just what the duties of the
desk had been before the communication center change and this makes it
difficult for us to evaluate the true need for a supervisory officer on the
desk then as compared to now. However, whatever the evidence might have
shown on that score had it been presented, the most significant fact here is
that the change in the communication operation had been made in December of
1981. It is, to say the least, difficult to believe that the Chief really
woke up one morning and realized that a change in operations a year and a
half previous  warranted the June 1983  change. If that in fact did happen,
and the Chief testified to no incidents that caused him to reach his change
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of mind, it contradicted his original judgment made shortly after the
- communication center change back in January 1982. The year and a half time

lapse between the supposed causal event and the absence of any incidents
that brought the need for a uniform change to light result in a weak
argument from the Chief to explain the reasons for the change.

The Town’s case was  also not aided by the seemingly offhand manner and
suspicious circumstances in which the Chief made the change. Rather than
issuing a written policy memo as is his normai  practice when making formal
policy changes, he merely told his supervisory staff of his change of mind.
This communication to the supervisory staff was made at a meeting soon after
the filing of the Rhone grievance , a meeting which, according to Inspector
Cronin (who was called as a Union witness), resulted from the Rhone
grievance.

Finally,- the Chief’s testimony was contradictory and evasive on whether
a change had even been made. What most struck us was that near the
beginning of his testimony he seemingly attempted to deny that any change at
all had taken place since June 1983. When shown the Ja.nuary  5, 1982 policy
memo, and asked whether there was a new policy that superseded that memo,
the Chief was evasive on the question. In fact, while agreeing that he had
told the supervisory officers to spend more time on the street, he denied
having given any directive regarding the desk versus field supervision.

. Indeed, he took the position in his testimony that after the Rhone dispute
on June 26, 1983, and for each and every shift since then to.  the date of the
hearing)  h i s supervisory staff’had simply reached independent judgments on a
case by case basis with a uniform result that no patrol officers were sent

out to do field supervision.

The.timing of the change and the fact that both the grievance and the
change involved the same subject matter create an inference of improper
motivation. The explanations given by the Chief are wholly unconvincing and
his evasiveness undermines the credibility of his testimony. On the record
presented, we find that the Union has shown that the Chief’s motivation in
changing the field assignment practices was purely and simply designed and
intended as retaliat ion for the complaint  raised by.Phone  challenging his

assignment to the desk.

‘0 R D g R .

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the Town of Hamden  shall

I . Cease and desist from uniformly requiring patrol officers to be on
.the desk and never. in the acting post of field supervisor when a shift is
staffed by less than two supervisory officers , unless and until such change
is negotiated with the Union , or until. impasse is reached in any such
negotiations.

-8-



.
0. * .

f

.,I  - ‘.

II. Take the following affirmative action which the Board finds will
effectuate the purposes of the Act:

(a) Reinstate the practice that was in effect prior to June 26*,
1983, .of assigning patrol officers to the acting position of field
supervisor when a shift is staffed by less- than two supervisory
officers, specifically:

(1) on the 1st shift such assignments shall be
discretionary in the good faith judgment of
the supervisor on duty;

(2) on the 2nd and 3rd shifts the senior officer
shall be assigned to act as field
supervisor;

(b) Post immediately and leave posted for a period of sixty (60)
. consecutive days from the date of posting, in a conspicuous place where

the employees customarily assemble, a copy of this Decision and Order
in its entirety; and

(c)  Notify the Connecticut State Board of Labor Relations at its
-:_ office in.  the Labor Department, 200 Folly Brook Boulevard,

’ Wethersfield, Connecticut, within thirty (30)  days of the receipt of
this Decision and Order, of the steps taken by the Town of Hamden  to
comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS “‘p

BY s/ Patricia V. Low
Patricia V. Low

s/ Susan R. Meredith
Susan R. Meredith

s/ Ann M. McCormack
Ann M. McCormack
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