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On July 1, 1982, Joseph A:Kulesik  (the Complainant) filed with the
Connecticut State Board of Labor Relations (Labor Board) a complaint
alleging that the Connecticut State Employees Association (CSEA)  had engaged
and was engaging in practices prohibited by the Act Concerning Collective
Bargaining for State Employees (the Act) in that CSEA:

"Refused to help me file a grievance, to be brought before an
appropriate board on my behalf. I am challenging personnel
criteria that was used when I was upgraded from Group 5 to
Group 6, Group 6 to Group 7, and Group 7 to Group 8.
See Article XXVII, Compensation, Section'Three,  Item (21,
Administrative Clerical Contract, July 1, 1979 thru June 30,
1982. Also see Article XxX11,  Miscellaneous, Section Four,
Blue Book Regulations of the Personnel Policy Board (1967,
P.A. 657, S. 171,  Master Contract, Administrative Clerical
Unit Contract, July 1, 1977 thru June 30, 1979. I am being
discriminated, short changed every time I go from group to
group.



After-preliminary administrative steps had been-taken, including a
recommendation from the Labor Board Agent that the complaint be dismissed on
July 22, 1983, the case was brought before the Labor Board for hearing on
October 3, 1983. Both parties appeared at the hearing and were provided a
full opportunity to adduce evidence , examine and cross-examine witnesses,
and make argument.

Based on the entire record before us, we make the following findings
of fact, conclusions of law, and order dismissing the complaint.

Findings of Fact

1. CSEA is an employee organization within the meaning of the Act.

2. Joseph Kulesik is employed as a senior clerk in the State
Department of Transportation.

3. Kulesik had been employed in clerical positions with the State
for thirty-nine years at the time of the hearing.

4. During his employment with the State, Kulesik received upgradings
which changed his pay classification level from time to ‘time.
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Kulesik has also received general pay increases from year to
Prior to approximately 1976, these pay increases resulted from

legislatively enacted pay increases.

6. Since approximately 1976 until the present, Kulesikls  pay
increases have resulted from collective bargaining between the State and the
organization which was/is the exclusive bargaining representative for the
clerical bargaining unit (NP-3)  of State employees. -.-

7. Bt. qeen  1976 and 1982, CSEA was the exclusive bargaining
representative for the clerical NP-3 bargaining unit.

8. In 1982, Council t4 of the American Federation of State, County
,and Municipal Employees, AFL-CIO, replaced CSEA as the exclusive bargaining
representative for the clerical NP-3 bargaining unit.

9. Since at least 1969, Kulesik has been in a pay category referred
to as “above  maximum” on salary grade.

10.+. This is a special pay status in which only a few long term State
employees are included. This status resulted from the legislated method of
granting salary increases which existed prior to collective bargaining for
State employees which began in approximately 1976.

Raises resulting from upgradings for employees in the special
wabove’iaximum”  status appears to have been calculated differently for that
group than the method of calculation used for employees who were at maximum
or below.



12. It has been Kulesik’s  position that this difference in method of
calcultion  constitutes a violation of pre-collective bargaining statutes and
of the appropriate collective bargaining agreements which were in effect at
relevant times.

13. Over the years,‘Kulesik has brought his complaints to the
attention of CSEA union presidents, stewards, staff representatives and
CSEA’s  attorney.

14. Kulesik has also brought his complaint to the attention of
officials of the State’s personnel department.

15. CSEA officials, including its attorney, have listened to Kulesik
and reviewed his complaints, but have concluded that the State’s method for
calculating increases for “above maximum” employees does not constitute a
violation of the applicable collective bargaining agreements or any other
existing law so far as they can determine.

16. The’ State personnel department has reached similar conclusions’.

17. CSEA refused to file a grievance on the complaints made by
Kulesik because it believes them to be without merit.

18. Kulesik has also discussed his salary complaints with AFSCME
since that organization became exclusive bargaining representative for the
clerical unit.

19. AFSCME has also informed Kulesik that he has no sustainable
grievance. ,’

Conclusions of Law

1 . An exclusive bargaining representative is subject to a duty under
the Act to make determinations on the merits of grievances and the
disposition of grievances “without discrimination and without regard to
employee organization membership.” Section 5-271(c)  of the Act. To show a
violation of this duty a complaint must prove that the union acted with
purposeful discrimination which exceeded the bounds of the union’s wide
discretion or that the union acted in subjective bad faith.

2. The complainant in this case has failed to meet his burden of
proving that the Union violated.this  standard when it refused to process his
grievance.
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Discussion

In our recent decision, State Vocational Federation of Teachers
(Ralph Kingsbury), Decision No. 23’72  (March 14, 1985),  we set forth the
basic law which controls an exclusive bargaining representative’s duty of
fair representation:

In our case law on this subject, we have essentially adopted
the basic rationale of Vaca  v. Sipes, 386 U.S. 771 (1967) and
Humphrey v. Moore, 375 U.S. 335 (1964) which imposed the duty of
fair representation on unions operating under the National Labor
Relations Act. See e.g. City of Ansonia and Council #4  (Robert
Fogarty), Decision No. 1186 (1974); Waterbury Police Local 1237,
Decision No. 1173 (1973); City of New Britain (Fire (Henry
Kosinski), Decision No. 1131 (1973); City of Hartford (Police
(Clarence Hyde), Decision No. 1085 (1972). The standard set forth
in the federal cases and our past decisions is that a union’s
decision on whether to process a grievance and on what basisto
settle a grievance must not be narbitrary,  di,scriminatory or [made
in] bad faith.” Because of specific language present in the

Municipal Employee Relations Act, but absent from the National
Labor Reltions Act, we have held that this standard cannot be
construed‘under the MERA to cover gross negligence on the part of
the union in processing or settling grievances. City of
Bridgeport (Kenneth Brown), Decision No. 1963 (1980). The same
language which appears in the MERA is also contained in the State
Act :

. ..an employee organization...shall  be responsible for
representing the interests of all such emplo.yees  without _’
discrimination and without regard to employee organiza-

. tion membership. Section 5-271(c)

Therefore, as we held under the MERA in Bridgeport, supra, for a
complainant to show violation of the duty of fair representation
under the State Act, it is not enough to show that the union was
grossly negligent in how it processed or settled a grievance.
Rather, the complainant must demonstrate that the union’s actions
included purposeful discrimination which exceeded the bounds of
the union’s wide discretion or that the union acted in subjective
bad faith. Bridgeport, supra.

State Vocational Federation of Te.achers,  p. 4

In the Bridgeport case cited in State Vocational Federation of
Teachers, we made it clear that even if a union were negligent in not
processing a grievance, that would not be sufficient for us to find a
violation of the duty of fair representation under the Act.

In the present case, all that has been presented by the record is
that there exists a difference of opinion between Kulesik and his bargaining
representatives on whether the method of determining pay increases for
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employees in the status of “above maximum” is appropriate under the collec-
tive bargaining agreements which have been in effect. However, even if CSEA
had been wrong in its interpretation, under our case law and under the Act,
more would have to be shown for Kulesik to prevail on his’claim that CSEA
has breached its duty of fair representation. Kulesik would also have to
show that CSEA was taking its position in subjective bad faith (i.e. it did
not honestly believe in the correctness of the position it was taking) or
that CSEA was motivated by some sort of discriminatory intent toward
Kulesik. The record presented shows neither of these things.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Act Concerning Collective Bargaining
for State Employees, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
d i s m i s s e d .

CONNECTICUT STATE BOARD OF LABOR RELATIONS . .

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

sf Patricia V.Low
Patricia V. Low

Mr. Stroble apprroved the draft of this
decision but passed away before signing

Kenneth A. Stroble

TO:

Robert J. Krzys, Esq.
Conn. State Employees Assn. CERTIFIED (RRR)
760 Capitol Avenue
Hartford, Connecticut 06106

Joseph A. Kulesik
320  Eddy-Clover Boulevard CERTIFIED (RRR)
New Britain, Connecticut 06053

.
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