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DECISION and ORDER

On April 1, 1983, Local 1303-30 of Council t4, AFSCME, AFL-CIO
(Union) filed with the Connecticut State Board of Labor Relations (Board)
a complaint alleging that the Town of Hamden  (Town) had engaged and was
engaging in practices prohibited by the Municipal Employee Relations Act
(Act) in that:

The Town is violating the Municipal Employee Relations Act,
including but not limited to Section 7-470(Q) in that it is
unilaterally changing an existing practice.

The Town is using on duty uniform police from an assigned
beat who are not on light duty to perform the duties of a
dispatcher which is in the jurisdiction of our bargaining
unit.

.
After the requisite preliminary administrative steps.had been taken

the matter was brought before the Board for a hearing on January 12, 1984,
at which the parties appeared and were given full opportunity to adduce
evidence, examine and cross-examine witnesses, and make argument. Both
parties subsequently filed written.briefs.  On the basis of the whole record
before us we make the following findings of fact, conclusions of law, and
order.



Findings of Fact

1. The Town of Hamden  is a municipal employer within the meaning of
the Act.

2 . Local 1303-30  of Council 14, AFSCME, AFL-CIO, is an employee
organization within the meaning of the Act and is the exclusive bargaining
representative of a group of town hall employees In the Town of Hamden,
including civilian police and fire dispatchers.

3 . The civilian dispatchers work in the communications center in the
Police Department and are supervised by sworn police officers.

4 . The supervisors work near the dispatchers but do not usually
become involved in dispatching.

5 . When there is an active fire or police emergency, a fire or
police officer will perform dispatching duties while directing the work
force at the scene of the event.

6 . Prior to January 1, 1983, if a civilian dispatcher was absent,
another civilian dispatcher was called in on overtime.

7. If no civilian dispatcher was available for overtime, a police
officer was used for dispatching as reflected in Art. 5.7 and 25.4 of the
collective bargaining agreement.

8 . Since January 1, 1983, the Town began using a police officer who
was on duty to substitute for an absent dispatcher, thus avoiding calling in
a dispatcher for overtime.

.9 . The result of this change was a great increase in the use of
sworn police officers for dispatching and a consequent loss of overtime for
the civilian dispatchers.

Conclusions of Law

1. A municipal employer's unilateral change in an existing past
practice concerning a mandatory subject of bargaining will constitute an
illegal refusal to bargain under the Act unless the employer proves an
appropriate defense.

2 . There was an established practice concerning a mandatory subject
of bargaining between the parties, in that civilian dispatchers were called
first on an overtime basis to replace scheduled, but absent, civilian
dispatchers.

3. The Town unilaterally changed this practice when it began a new
practice of having sworn non-bargaining unit officers replace scheduled but
absent civilian dispatchers.

4 . The Town has proven no appropriate defense to the Union’s  prima
facie case and has committed a refusal to bargain In violation of the Act.
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Discussion

The Union's complaint here is that the Town unilaterally changed an
established past practice concerning work assignments and overtime for
bargaining unit members. An employer's unilateral change in a condition of
employment which involves a mandatory subject of bargaining will constitute
an illegal refusal to bargain and a prohibited practice under Section
7-470(a)(4)  of the Act unless the employer proves an appropriate defense.
NLRB v. Katz, 369 U.S. 736 (1962); West Hartford Education Association v.
Decourcy, 162 Conn. 566 (1972); Town of Newington, Decision No. 1116 (19'?3),
aff'd in Town of Newington v. Connecticut State Board of Labor Relations, et
al.. Dk. 109307, Court of Common Pleas, Hartford County (.December  11, 1973);
Town of Westport, Decision No. 1602 (19771,  summarily aff'd  in Town of
Westport  v. Westport  Municipal Employees Association, Dk. 168495, Superior
Court, Bridgeport (October 13, 1978); , Decision No. 1279
(19741, aff'd  in Town of East Haven, et al v.  East Haven Police Union, et
al, Dk. 142400, Superior Court, New Haven (June 17, 1975); Town of
Farmington, Decision No. 2086 (1981). The questions presented by this case
are whether there was an established practice of calling in civilian
dispatchers for overtime and whether the Town's claim that dispatching work
is shared work is correct and defeats the Union's claim.

The Union submitted testimony that the practice before January 1,
1983 was to call in a dispatcher to work overtime when a dispatcher was
absent. Only if no dispatcher was available would a police officer be
assigned to dispatching. This procedure is also provided for in the
contract. The Town's  testimony did not contradict the practice. In
addition, documents prepared by the Town showed a great increase in the use
of police officers to replace civilian dispatchers in the communications
center and a matching reduction in the amount of overtime asigned  to the
dispatchers.

The Town's response to the Union's charge is that the work of
dispatching by practice has been shared work belonging to both dispatchers
and sworn officers rather than exclusively to bargaining unit members. It
is true that shared work may continue to be assigned outside the bargaining
unit without violating the Act. City of Milford, Decision No. 2235 (1983).
The Town’s  testimony and argument is that in police or fire emergencies a
sworn officer of the service involved comes to the communications center and
directs the handling of the emergency. This function naturally involves
dispatching of vehicles and people. This function, however, is not the job
of the civilian dispatchers. The civilian dispatchers are not hired to
direct police or fire emergencies but to handle the normal, day-to-day
dispatching. The sworn officer who directs an emergency does not displace a
civilian dispatcher; the officer in charge of the communications center
testified that dispatchers are not sent home when such an emergency occurs
but are assigned to another position in the communications center.
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The record plainly shows that day-to-day dispatching work has been
exclusively the work of the civilian dispatchers. When dispatchers have been
absent, the practice has been to offer overtime to other dispatchers to
perform the day-to-day duties of the absent dispatcher. This practice was
longstanding, clear and unequivocal. The role of sworn officer3 when
handling emergency call3 in the dispatch room is irrelevant to the practice
in question. The Town has proven no defense to overcome the prima facie
case presented by the Union , and consequently it has been shown that the
Town made a unilateral change in violation of its duty to bargain under the
Act. Because the Town’s illegal actions have resulted in loss of earnings
to civilian dispatchers, the purposes of the Act require both a cease and
desist order and that the Town make the affected employees whole for loss of
overtime.

ORDER

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relation3 by the Municipal Employee Relation3 Act, it
is hereby

ORDERED, that the Town of Hamden

I . Cease and desist from

(a) assigning non-bargaining unit workers to the work of
civilian dispatchers, and

(b) failing to follow the practice of offering overtime to
civilian dispatchers when a scheduled civilian dispatcher is absent
until such time as a change in the assignment of such work shall
have been negotiated with the Union, or until the parties have
reached final impasse in such negotiations.

II” Take the following affirmative action which the Board finds will
effectuate the policies of the Act:

(a). When a scheduled civilian dispatcher is absent from work,
offer the assignment on an overtime basis to another civilian
dispatcher in accordance with the existing gractice  rather than
assigning Sworn  personnel to perform the work of the absent
dispatcher;

(b) Make whole civilian dispatchers who were denied the
opportunity to work overtime because of the Town’s  use of Sworn
officers. This is to be done by retroactively paying to such
civilian dispatcher3 what they would have earned had the practice
not been discontinued during the period January 1, 1983 to the
present. .
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(cl  Post immediately and leave posted for a period of sixty
(60)  donsecutive  days from the date of posting, in a conspicuous
place where the employees customarily assemble, a copy of this
Decision and Order in its entirety; and

(d)  Notify the Connecticut State Board of Labor Relations
at its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of
of this Decision and Order, of the steps taken by the
Hamden  to comply therewith.

CONNECTICUT STATE BOARD OF

the receipt
Town of

LABOR RELATIONS

BY ’ s/ Victor M. Ferrante
Victor H. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Susan R. Meredith
Susan R. Meredith


